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THe new ballot law for Tennessee, 
modelled after the Australian system, passed 
by the last legislature of that State, has been 
declared unconstitutional, by the Knoxville 
chancery court, because it fails to provide a 
means of voting for illiterates, and therefore, 
in effect, prescribes an educational qualifica- 
tion. It will be remembered that a similar 
ect, adopted by the Kentucky legislature for 
the city of Louisville, met with a similar fate, 
at the hands of the Kentucky court of appeals. 
That section which required the voter to re- 
tire to a compartment and there, alone and 
unaided, indicate, by a mark on the ballot, 
the various candidates he wishes to vote for, 
being held unconstitutional, as practically 
depriving a person unable to read or write, 
of a free and intelligent choice. These de- 
cisions emphasize the necessity of a provision, 
in all such enactments, for assistance by the 
election officers to illiterate electors. 








——— _— a 


Tue Neagle case is attracting the attention 
of the Pacific slope in another form. It 
seems that the matter of the killing of Terry 
was, after the acquittal of Neagle by the 
United States Court upon habeas corpus pro- 
ceedings, brought before the grand jury of 
the county in which the killing took place. 
This body very properly refused to consider 
the case and to find an indictment, which 
action, on their part, has been the subject of 
some criticism in that quarter, especially from 
the press. We are pleased to read a commu- 
nication, from a member of the San Francisco 
bar, in which he very forcibly and properly 
justifies the action of the grand jury. It is 
unquestionably true, that to have indicted 
and arrested Neagle for the homicide of 
Terry, after his examination by the United 


States Court, and the rendering of its judg-’ 


ment, that he was acting in the line of his 

duty under the laws of the United States, and 

the order for his final discharge from cus- 

tody, would have directly and contemptu- 

ously violated an express statute of the 
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United States, which provides that ‘‘pending 
the proceeding, or appeal inthe case men- 
tioned in the three preceding sections, and 
until final judgment therein, and after final 
judgment of discharge, any proceedings 
against the person so imprisoned, or re- 
strained of his liberty, in any State Cours, 
or by or under authority of any State, for 
any matter so heard and determined, or in 
process of being heard and determined, un- 
der such writ of habeas corpus, shall be 
deemed null and void.” 


UnpvERr the statutes of the United States, 
and the decisions thereon, of the Supreme 
Court of the United States, cited in the 
opinion of the circuit court in Neagle’s case, 
there can be no doubt as to the authority of 
the circuit court or any of its judges to issue 
the writ of habeas corpus to inquire into the 
cause of Neagle’s imprisonment; and to dis- 
charge him, if found to be imprisoned for an 
act ‘‘done in pursuance of a law of the 
United States.’’ If the court had jurisdic- 
tion to examine, it, necessarily, had jurisdic- 
tion to decide, and having decided the case 
upon the merits and entered its judgment 
thereon, that judgment is valid, until it is 
reversed by the Supreme court. The circuit 
court may have erred, as to the question, 
whether the act was done in pursuance of a 
law of the United States, but if so, that 
error does not vitiate the judgment, while it 
stands unreversed. ‘The supreme court may 
reverse it, on that ground, and if it does so, 
the petitioner will be remanded to the State 
courts, when they can proceed in the ordi- 
nary course provided by the State laws. 
When the case is thus remanded, if ever, and 
not till then, it will be within the jurisdiction 
of the grand jury of San Joaquin county to 
proceed with their investigation. 

Until a reversal by the supreme court the 
judgment is conclusive upon all the State of- 
ficials, and no proceedings against Neagle, 
can be had, without a direct violation of the 
United States statutes already quoted; and 
those who counsel otherwise, no matter what 
position before the public they hold, counsel 
insubordination and rebellion against the 
authority of the United States. 

There is no case for ‘‘refinement of reason- 
ing’’ in this matter. It isa case of plain 
constitutional and st®tutory provisions, ulti- 
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mately, and authoritatively, construed by 
the Supreme Court of the United States. 
Whatever others, no matter who, or what 
their position, may think of the correctness 
of the views, taken by the supreme court, its 
construction of the constitution, and acts of 
congress, and determination of the powers 
of the court derived thereunder, are the end 
of the law, both for the United States, and 
the State; and it is much better to conform 
ourselves to the laws as so established, until 
amended if wrong, than to set ourselves up 
against it, as not being the law, and upon 
that idea to disregard it, and treat it with 
contempt. 








NOTES OF RECENT DECISIONS. 


Tuat a justice of the peace is not answer- 
able in a civil action for the illegal arrest and 
imprisonment of one who has failed to obey 
his subpeena, improperly issued, was decided 
by the United States Circuit Court for Cali- 
fornia in Allec v. Reece. Judge Ross says: 


Had defendant been a judge of superior and general 
jurisdiction, it is clear that he would not be liable for 
the rule laid down by the supreme court in the case of 
Bradley v. Fisher, 13 Wall. 335,is that “judges of 
courts of record of superior or general jurisdiction are 
not liable to civil actions for their judicial acts, even 
when such acts are in excess of their jurisdiction, and 
are alleged to have been done maliciously or cor- 
ruptly.”? The principle on which such exemption is 
founded and maintained rests in public policy, and 
was established in order to ‘secure the independence 
of the judges; it being, as observed by the court in 
the case above cited, ‘‘of the highest importance to 
the proper administration of justice that a judicial 
officer, in exercising the authority vested in him, shall 
be free to act upon his own convictions, without ap- 
prehension of personal consequences to himself.” 
With respect to judges of limited and inferior jurisdic- 
tion, however, it has been generally held that they are 
protected only when the act complained of was within 
their jurisdiction. The reasons given by Judge 
Cooley, in his valuable work on Torts, why the law 
protects the one judge and not the other, and that one 
the very one who, from his higher position and pre- 
sumed superior learning and ability, ought to be more 
free from error, are as follows: 

“The inferior judicial officer is not excused for ex- 
ceeding his jurisdiction, because, a limited authority 
only having been conferred upon him, he best ob- 
serves the spirit of the law by solving all questions of 
doubt against his jurisdiction. If he errs in this 
direction, no harm is done, because he can always be 
set right by the court having appellate authority over 
him, and he can have no occasion totake hazards so 
long as his decision is subject to review. The rule of 
law, therefore, which compels him to keep within his 
jurisdiction at his peril, earfhot be unjust to him, be- 











cause, by declining to exercise any questionable 
authority, he can always keep within safe bounds, and 
will violate no duty in doing so.. Moreover, in doing 
so he keeps within the presumptions of law, for these 
are always against the rightfulness of any authority in 
an inferior court, which, under the law, appears 
doubtful. On the other hand, when a grant of general 
jurisdiction is made,a presumption accompanies it 
that it is to be exercised generally, until an exception 
appears which is clearly beyondits intent. Its very 
nature is such as to confer upon the officer intrusted 
with it more liberty of action in deciding upon his 
powers than could arise froma grant expressly con- 
fined within narrow limits, and the law would be 
inconsistent with itself if it were not to protect him 
in the exercise of this judgment. Moreover, for him 
to decline to exercise an authority because of the ex- 
istence of a question, when his own judgment favored 
it, would be to that extent to decline the performance 
of duty, and measurably to defeat the purpose of th® 
law creating his office; for it cannot be supposed that 
this contemplated that the judge should act officially 
as though all presumptions opposed his authority, 
when the fact was directly the contrary.” Cooley, 
Torts, 420. 

In all this there does not appear to me to be any 
sound reason for denying protection to the inferior 
judicial officer. As has been said,the principle on 
which any exemption is maintained is founded in the 
interest of the public, andis established in order to 
secure independence in the judiciary. This principle, 
in my judgment, is as applicable to an inferior judge 
as to one of superior and general jurisdiction. To the 
extent that the former is authorized to act at all, it is 
just as important to the public interests, or, if less 
important, less only in degree, that he should be free 
to act upon his own convictions, without apprehension 
of personal consequences to himself, as that the judge 
of superior and general jurisdiction should be. It is 
all important that every branch of the judiciary should 
enjoy this freedom. While it has undoubtedly been 
generally held that the exemption does not extend to 
inferior judicial officers, that it has been so extended 
is seen from the case of Scott v. Stansfield, L. R. 3 
Exch. 220, in which case the court, in holding that the 
judge of a county court, which was a court of record, 
was not liable to a civil action for slander for words 
spoken in his judicial capacity, even if spoken falsely 
and maliciously, and without any reasonable, probable, 
or justifiable eause, and without any foundation 
whatever, and not bona fide in the discharge of his 
duty as judge, and were wholly irrelevant to the mat- 
ter before him, said: 

“The question arises, perhaps, for the first time, 
with reference to a county court judge; but a series of 
decicions, uniformly to the same effect, extending 
from the time of Lord Coke to the present time, 
establish the general proposition that no action will 
lie against a judge for any acts done or words spoken 
in his judicial capacity in a court of justice. This 
doctrine has been applied, not only tothe superior 
courts, but to the court of a coroner, and to a court- 
martial, which is not a court of record. It is essential 
in all courts that the judges who are appointed to ad- 
minister the law should be permitted to administer it 
under the protection of the law, independently and 
freely, without favor and without fear. This pro- 
vision of the law is not for the protection or benefit of 
a malicious or corrupt judge, but for the benefit of 
the public, whose interest it is that the judges should 
be at liberty to exercise their functions with inde- 
pendence, and without fear of consequences.”* 
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In applying the principle, however, tothe acts of 
any judge, the distinction so clearly pointed out by 
Mr. Justice Field in delivering the opinion of the 
court in Bradley v. Fisher, supra, must be observed 
between excess of jurisdiction and the clear absence 
of all jurisdiction over the subject-matter. ‘Where 
there is clearly no jurisdiction over the subject-mat- 
ter,” said the learned justice, ‘‘any authority exercised 
is a usurped authority, and for the exercise of such 
authority, when the want of jurisdiction is known to 
the judge, no excuse is permissible. But where ju- 
risdiction over the subject-matter is invested by law 
in the judge, or in the court which he holds, the 
manner and extentin which the jurisdiction shall be 
exercised are generally as much questions for his 
determination as any other questions involved in the 
¢euse, although upon the correctness of his determina- 
tion in these particulars the validity of his judgments 
may depend. Thus if a probate court, invested only 
with authority over wills and the settlement of es- 
tates of deceased persons, should proceed to try 
parties for public offenses, jurisdiction over the sub- 
ject of offenses being entirely wanting in the court, 
and this being necessarily known to its judge, his 
commission would afford no protection to him in the 
exercise of usurped authority. But if, on the other 
hand, a judge of a criminal court, invested with gen- 
eral criminal jurisdiction over offenses committed 
within a certain district, should hold a particular act 
to be a public offense, which is not by the law made 
an offense, and proceed to the arrest and trial of a 
party charged with such act, or should sentence a 
party convicted to a greater punishment than that 
authorized by the law uponits proper construction, 
no personal liability to civil action for such acts would 
attach to the judge, although those acts would be in 
excess of his jurisdiction, or of the jurisdiction of the 
court held by him; for these are particulars for his 
judicial consideration whenever his general jurisdic- 
tion over the subject-matter is invoked. Indeed, some 
of the most difficult and embarrassing questions 
which a judicial officer is called upon to consider and 
determine relate to his jurisdiction, or that of the 
court held by him, or the manner in which the juris- 
diction shall be exercised. And the same principle 
of exemption from liability which obtains for errors 
committed in the ordinary prosecution of a suit, 
where there is jurisdiction of both subject and per- 
son, applies in cases of this kind, and forthe same 
reasons.”’ 

In the present case the defendant, as justice of the 
peace had before him, for examination under the State 
statutes, a criminal charge. It is not claimed that he 
did not have jurisdiction of that proceeding. 


A CASE, upon the subject of drainage and 
surface water, very similar in its facts and 
conclusions to the case of Rychlicke v. City of 
St. Louis, reported and commented upon by 
us in our issue of October 11th last, came be- 
fore the Supreme Court of Minnesota in 
Rowe v. St. Paul, M. & M. Ry. Co. There 
the court held that in respect to the disposi- 
tion of surface water, the common law rule 
prevails in that State, and, subject to the 
reasonable restriction that he must so use his 
nd as not to injure his neighbor, a land 





owner, in the use and improvement of his 
land, may obstruct ot hinder the natural flow 
of surface water, and is not bound to provide 
drains or water-ways to prevent the accumu- 
lation thereof upon adjacent lands. But 
exceptional circumstances may require a 
modification of this rule, as in the case of 
ravines in which surface water is gathered 
into streams in well-defined channels. The 
court says: 


It will be abserved that the negligence and unskill- 
fulness in the construction and maintenance of the 
road complained of are particularly stated to be the 
want of adequate and sufficient water-ways and 
culverts through the road-bed of defendant to allow 
the usual amount of surface water to pass under and 
through the same. The only question in the case, 
then, is whether, upon these facts and the rules of 
law applicable thereto, the defendant, as owner of the 
lower estate, was bound to provide sufficient drainage 
through its right of way to prevent the upper or 
dominant estate from being overflowed by surface 
water; it being admitted that adequate water-ways or 
culverts have not been provided for such purpose. 
In respect to responsibility for the disposition of 
surface water, the common-law rule prevails in this 
State, and subject tothe reasonable restriction, ap- 
plicable here as in other cases, that he must so use his 
own land as not to injure his neighbor, the owner of 
the lower or inferior estate may, in the use and im- 
provement of his land, obstruct or hinder the natural 
flow of surface water, and turn the same back upon 
the lands of others, without liability for injuries aris- 
ing from such obstruction. O’Brien v. City of St. 
Paul, 25 Minn. 336. He is not permitted to collect it 
ina stream or body, and turn it upon the lands of 
others, to their injury. Hogenson v. Railroad Co., 31 
Minn. 226, 17 N. W. Rep. 374; Blakeiy Tp. v. Devine, 
36 Minn. 53, 29 N. W. Rep. 342. But he is not bound 
to provide drains or water-ways to prevent the ac- 
cumulation of surface water upon adjacent lands, the 
natural flow of which is interrupted by changes in the 
surface of his own lands caused by improvements 
thereon. Pye v. City of Mankato, 36 Minn. 373, 31 N: 
W. Rep. 863; Alden v. City of Minneapolis, 24 Minn. 
262. 
In Hoyt v. City of Hudson, 27 Wis. 656, which is 
cited by the appellant on another point to which we 
will refer later in the opinion, the general rule is 
stated to be that the owner has the right to obstruct 
and hinder the flow of mere surface water upon his 
land from the land of another; that he may even turn 
the same back onto the land of his neighbor without in- 
curring liability for injuries caused by such obstruc- 
tion; and this we find to be the rule as generally applied 
to railway embankments and structures in those States 
where the doctrine of the common law prevails. 
O’Connor v. Railroad Co., 52 Wis. 530.9 N. W. Rep. 
287; Hanlin v. Railroad Co., 61 Wis. 529, 21 N. W. 
Rep. 623; Railroad Co. v. Riley, 33 Kan. 374, 6 Pac. 
Rep. 581; Abbott v. Railroad Co., 83 Mo., 285, over- 
ruling Shane v. Railroad Co., 71 Mo, 237. 

The rule is not modified by the existence of de- 
pressions or hollows in the landin or over which mere 
surface drainage occurs in times of freshet; buta 
modification has been suggested in cases where, from 
the natural formation of the ground, large quantities 
of water, from heavy rains or melting snows, are 
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forced into a channel, and flow in a stream through a 
narrow valley or ravine. In such cases it may fre- 
quently be found to be as reasonable and proper to 
bridge a ravine or provide a way of escape for the 
waters through an embankment, by a suitable culvert, 
as in the case of natural streams; and, ifthe channel 
is well defined and worn by the accustomed flowage 
of waters therein, it assumes the characteristics of a 
water-course, and circumstances may require that 
similar provision be made for it. McClure v. City of 
Red Wing, 28 Minn. 193, 9 N. W. Rep. 767; Bowlsby 
v. Speer, 31 N. J. Law, 351; Palmer v. Waddell, 22 
Kan. 356; Hoyt v. City of Hudson, supra, 663. And 
in such cases the effect of the culvert would not be to 
interfere with the natural flow of the waters beyond 
the road-bed or bridge, while under other circum- 
stances the result might be to gather the surface 
waters into streams, to the damage of lands of adjacent 
owners. Swett v. Cutts,50 N. H. 439, also cited by 
this appellant, recognizes the right of the land-owner 
to change the diffusion of surface water at his will 
and pleasure, provided it be donein good faith, and 
in the enjoyment and for the greater usefulness of his 
own land. Therule, as stated and adopted by the 
courts of that State, is, in substance, that the land- 
owner may disturb the natural drainage to any degree 
necessary in the reasonable use of his own land; but 
what is such reasonable use is a question to be de- 
termined by the jury upon the facts and circumstances 
of each case. See, also, Abbott v. Railroad Co., supra. 
Whether, under the circumstances of particular cases 
as they may arise, any further modification of the rule 
may not be made by the courts in determining what 
may be a reasonable use or mode of improving prop- 
erty, is not necessary to discuss here. Nosuch case i 
made by the complaint. It does not appear that there 
are any drains, natural or artificial, beyond the road- 
bed, into which accumulated waters turned through 
culverts could be carried off or disposed of without 
trespassing upon the lands of others; and it does not 
appear that any well defined channel or ravine of the 
character above referred to is crossed and closed by the 
defendant’s road-bed. Upon the facts as alleged, we 
are of the opinion therefore, that the court was right 
in dismissing the action. The general averment that 
the waters were unnecessarily obstructed by the 
embankment only raises the question whether, upon 
the facts specially stated as the ground of the com- 
plaint, the defendant is liable in damages in this 
action, and raises no issue of factin the case. The 
general topography of the country, as stated in the 
complaint, suggests the necessity, or propriety at 
least, both as respects public improvements and pri- 
vate interests, of a comprehensive system of drainage 
in that portion of the State. 


Tue question, which often arises in damage 
suits, as to the liability of an employer for 
the negligence of an independent contractor 
came up in the case of Mumby v. Bowden, 
decided by the Supreme Court of Florida. 
There it was laid down that where a con- 
tractor is employed to do a job of work and 
the work is done by him, his servants or 
laborers, in such a negligent manner as to 
cause injury or damage to a third person, he, 
and not his employer, is responsible to the 








party injured or damaged ; but this rule does 
not apply where the employer has control 
and direction of the work. In that case he 
is liable. The court says: 


The only contention before this court for appellants 
is that they are not responsible for the negligence 
which caused the damage complained of. The dam- 
age is admitted, but it is said in their behalf that they 
employed a certain company to do the work, and that 
the men who in doing it were guilty of the negligence 
were not their servants, but servants of the company, 
wherefore no liability attached to them. They plant 
themselves upon the doctrine that where one employs 
a contractor to do a job of work, and the contractor, 
or his laborers or servants, does itin such negligent 
manner as to cause injury or damage toa third per- 
son, the employer is not responsible for the damage; 
citing Add. Torts, 507, 508; Stevans v. Armstrong, 6 
N. Y. 435; Hilliard v. Richardson, 3 Gray, 349; Scam- 
mon v. Chicago, 25 Ill. 424; Clark v. Fry, 8 Ohio St. 
358; and Eaton v. Railway Co., 59 Me. 520. It will be 
seen from the looking into these authorities that in 
order to relieve the employer from liability the em- 
ployment must be for work that is given into the in- 
dependant control of the employee or contractor. Ad- 
dison says the contractor is liable, “provided, always, 
the workman is an ordinary laborer, personally en- 
gaged in the execution of the work, acting under the 
control of the master, and not a contractor, exercising 
an independent employment, and selecting his own 
servants and workmen for the performance of the 
work.” And in the cases cited, where the contracts 
were for work let to contractors, the liability of the 
contractors, and not ofthe employers, was put npon 
the same ground. The premises and work in those 
cases were surrendered to the control of the contract- 
ors, and the damages complained of were caused by 
work done by the laborers or servants of the contract- 
ors. The employers were not liable because the con- 
trol of the work was given by them to the contractors, 
and the execution of the work was by servants en- 
gaged by and for the contractors. The court says, in 
Clark v. Fry: ‘The liability of the masterto answer 
for the conduct of his servant [in case of injury done 
by the servant while in the exercise of his employ- 
ment]. * * * is founded on the superintendence 
and control which the master is supposed to exercise 
over his servant.’’ That seems to be the distinguish- 
ing criterion, by whom were the workmen employed, 
and in whose control were they? The case of Stevens 
v. Armstrong, which was not one of employer and 
contractor, emphasizes the distinction. A sold a box 
to P, and P promised to send his porter to take it 
away. The box was in the loft of A’s store, and the 
porter, in getting it down, through negligence suffered 
it to fallon S, who was injured thereby, and sued 
A. The court held that, as the work was for P, and 
the negligence was that of his servant, A was not li- 
able. That was because the work was under the con- 
trol of P, not of A, though done on A’s premises, 
and is in keeping with the other cases on the idea that 
the control of both the premises and the work must 
concur in the contractor to relieve the employer from 
liability. In those the premises were surrendered to 
the contractor for the time being, and were, as well 
as the work, under his control; while in Stevens vy. 
Armstrong there was want of concurrence, in the fact 
that the work was being done for and under the con- 
trol of one not in control of the premises. 

Testing the present case by the rule gathered from 
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there authorities, we find that the evidence shows 
that appellants employed one McMillan to repair the 
gutter, from the leak of which the goods of appellees 
were damaged; and that McMillan was the foreman 
of the George F. Drew Hardware Campany, which 
was engaged in having such work done; and thatar 
under-workman of McMillan was sent by him to do 
the job, assisted by a carpenter of appellants, who 
was furnished at the request of McMillan. Knight, 
one of the appellants, says he employed the Drew 
Company, through their foreman, McMillan, and did 
not speak to any member of that company. The job 
to be done was a light one, requiring the work of two 
men for only afew houres. There was no occasion 
for the surrender of the premises, and there was none. 
The workmen went upon the roofto repair the gut- 
ter, but not under a contract which took from ap- 
pellants the control of the roof. In fact, there isa 
circumstance or two in the evidence which seems to 
indicate that even the work was under their control. 
MeMillen explained to oe of them what he thought 
was best to effect the repair, and he was told, “All 
right; go ahead.” Again, one ofthe men says: “I 
distinctly told [McMillan] to do [the work’ when he 
thought there was not going to be any rain.” These 
directions are inconsistent with the notion that appel- 
lants did not have control of the work. And it is not 
to be said that because McMillan or the Drew Com- 
pany was employed, and were in the business of con- 
tractors for such work, that their employment in this 
particular instance was in the character of contract- 
ors upon whom was cast any responsibility except to 
appellants. The work was for appellants. It was on 
their premises, which remained in their control; and 
it was under their direction. We say the premises 
were under their control, because they were having 
the work done as landlords, at the request of their 
tenants; and besides, the gutter was over the partition 
wall between the two stores of appellants,—one occu- 
pied by themselves, and the other by appellees as 
their tenants,—and the work was as necessary to pre- 
vent leaking into the store occupied by them as into 
the other. So the facts as to both premises and work 
concur to show control by appellants such as fastens 
responsibility on them for the negligence from which 
came the damage. In legal contemplation the labor- 
ers doing the work were their servants for that par- 
ticular job, and this is test of responsibility. 





An interesting question in the law of lar- 
ceny came before the Supreme Court of Cal- 
ifornia in People v. Swalm. There it was 
held that personal ornaments purchased by a 
wife on her husband’s credit, but without his 
authority, for which he afterwards pays, and 
which he never gave to her as her own, though 
she took and retained possession of them, are 
community property, and her possession be- 
ing that of he: husband, her consent to the 
taking thereof by one knowing the facts 
would not prevent such taking from being 
larceny. Defendant having taken the prop- 
erty with the consent of the wife, with whom 
he was on terms of criminal intimacy, and 
attempted, under an assumed name, to con- 
vey it out of the State, and having, when 





arrested, falsely stated the property to be 
that of another person, and attempted to es- 
cape by the bribery of an officer, the evidence 
sufficiently shows his felonious intent to war- 
rant his conviction of larceny. The fact of 
defendant’s adultery with the wife is relevant 
to show that he knew the taking to be with- 
out the husband’s consent, and that he in- 
tended to deprive the husband of the property. 
The court says: 

The evidence tended to show that he had seduced 
the wife, and had been handed the property by her to 
take away from the State; that he afterwards falsely 
declared it not to be her property, but that of a third 
party; that he was going away under an assumed 
name; that he tried to bribe the officer arresting him; 
and the other facts and circumstances in the case 
were, as we think, sufficient to warrant a belief in the 
minds ofthe jury either that the property was pur- 
chased by the wife, upon the husband’s credit, at the 
instigation of the defendant, then having the intention, 
if he could, tosteal it from both parties, and that the 
theft was afterwards consummated, or that he ré- 
ceived the property from the wife, knowing it to be 
the husband’s, and taken against his will, with a view 
to steal it. In either point of view, the larceny was 
complete; for it was the taking and carrying away 
with felonious intent the personal property of another. 

The question of intent was a matter solely for the 
jury, and they have found against the defendant upon 
conflicting testimony, and, as we think, properly. 
Suppose the wife did consent tothe taking away of 
the property of her husband, if the defendant took it 
with the felonous intent of depriving the husband of 
it, her consent when she had repudiated her relation 
of wife would not help him. 2 Bish. Crim. Law, §§ 
873, 874, and cases cited. And the evidence tending 
to show adulterous intercourse between the defendant 
and the wife of the owner of the property was ad- 
missible and proper, as going to show that the de- 
fendant knew that the taking was against the will of 
the husband, and tending to show that the defendant 
took the sama with intent to deprive the husband of 
it. The improper intercourse did not make the of- 
fense larceny, but it threwa clear light upon the 
intent of the taking, as showing that the wife’s con- 
sent was without her husband’s knowledge, against 
his will, and that the defendant knew the facts, and 
that his intention in taking it was to steal it from the 
husband. People v. Cole, 43 N. Y. 508. 

There was no necessity as the appellant contends, 
that the husband after the purchase should have 
reduced the property in dispute to manual posses- 
sion; for, when acquired as it was, it became common 
property, and the wife’s possession was the husband’s. 

The court instructed the jury that the exclusive 
possession of the wife of the property, being personal 
ornaments, would warrant the presumption that they 
were her separate property, and also that this pre- 
sumption was liable to be rebutted. There was no 
evidence, as has been observed, that the jewelry had 
been purchased with the separate property otf either 
spouse. There was the positive evidence of the hus- 
band that it had been acquired during the marriage; 
that he had never made a gift of it to her; and that it 
was not her’s exclusively. This the jury believed, 
and that is sufficient. 
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LIMITATIONS ON MUNICIPAL INDEBT- 
EDNESS. 





An observer of the tendency of current 
political thought and action sees two peculi- 
arities which are of recent origin—popular 
distrust of legislative and local governing 
bodies, and self-distrust in matters concern- 
ing local governmental affairs. The people 
are growing more and more disposed to tie 
the hands of such bodies, and more and more 
willing to hedge themselves about with re- 
strictions and limitations upon their own 
powers in matters which are local. The exten- 
sion of the system of biennial legislative ses- 
sions, the curtailment of the powers of legis- 
latures to act upon matters of purely local 
concern, and the limitations imposed upon 
legislatures as to the taxing power, and by 
them and the people upon the latter concern- 
ing financial matters, are proofs of this tend- 
ency. So far as concerns the subject to be 
considered in this article the movement 
started in Iowa in 1857; and, almost with- 
out exception, has been pursued by the 
framers and revisers of State constitutions 
ever since. Some earlier constitutions gave 
the legislatures power to restrict the authority 
of cities and villages concerning taxation, 
borrowing money and contracting debts. In 
a few it was made the duty of the legislatures 
to do those things. The more explicit pro- 
visions recently made show that those were 
insufficient to protect the people from the re- 
sults of legislative action and the conse- 
quences of their own acts. 

It is not necessary to set forth the causes 
which led to the change. They are clearly 
disclosed by the history of the last forty 
years. The experience of the individuals 
who comprised many of the local subdivisions 
of government in the days of non-restraint 
upon financial expenditures was a very ex- 
pensive one, and in numerous instances that 
fact has been, and is being, fully realized by 
their descendants. 

The existing limitations upon the financial 
powers of municipalities are variously ex- 
pressed; and itis believed that the decis- 
ions, in so far as the latter depend upon the 
language of the former, can be best under- 
stood and more concisely stated by classifying 
both by States. The cases considered are 
limited to those which rest upon general lim- 





itations; such as depend upon limitations 
concerning particular objects—railroads, in- 
ternal improvements and the like — are 
omitted, because to include them would un- 
duly extend this article. 

§ 1. Scope of the Limitation in Iowa.— 
The constitution of Iowa! did not affect the 
validity of a contract made before it took 
effect.2, But it repealed a charter previously 
granted which authorized a city to borrow 
money without limit.» A school district 
township, being declared by statute to be a 
corporation, is within the provision;* and 
cities incorporated by special laws prior to 
the adoption of the constitution,’ although 
their indebtedness had‘ theretofore reached 
the limit.® 

§ 2. Indebtedness— Iowa Cases. — A city 
creates a debt when it binds itself to pay 
money to any personor corporation, although 
it may receive an equivalent in property for 
its obligation, and such property (water- 
works) may produce a revenue for it.’ The 
limitation applies to the necessary as well as 
the convenient improvement of the streets, 
and other things deemed necessary and proper 
for the comfort or health of the people. It 
allows no exception unless it can be shown 
to be reasonably certain that the indebted- 
ness can be liquidated from the ordinary 
current revenues. In ascertaining whether a 
contemplated indebtedness is within such 
revenues, a fair view should be taken of the 
finances; while revenue which is absolutely 
certain to be received may be anticipated to 
some extent, the rule should not be so relaxed 
as to render the constitutional prohibition 
nugatory. If it takes the revenue of two 
years to pay the indebtedness incurred in one 
or previously the incurring of other debts 


1No county, or other political or municipal cor- 
poration shall be allowed to become indebted in any 
manner, or for any purpose, to an amountin the 
aggregate, exceeding five per centum on the value of 
the taxable property within such county or corpora- 
tion, to be ascertained by the last State and county 
tax-lists, previous to the incurring of such indebted- 
ness. Sec. 3, art. 11, (1857). 

2 Davenport Co. v. Davenport, 13 Iowa, 229. See 
sec. 15. 

3 Scott v. Davenport, 34 Jd. 208. 

4 Winspear v. District Township, 37 Iowa, 542; 
Mosher v. Independent District, 44 Zd. 122. 

5 Scott v. Davenport, 34 Iowa, 208; Council Bluffs vy. 
Stewart, 51 Jd. 385. 

6 Scott v. Davenport, supra. 

1 Ibid. 
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should be prohibited. Outstanding warrants 
are an indebtedness if there are no funds in 
the treasury to pay them.’ And an order 
drawn upon the treasurer of an independent 
school district which is indebted beyond the 
limit. A contract of guaranty is prohibited." 

An obligation to pay is distinct from an in- 
debtedness. The former exists when a con- 
tract is entered into; the latter, when pay- 
ment is due according to its terms. Hence, 
the limitation is not transcended when a 
municipality issues to one of its officers war- 
rants or orders for the payment of money for 
an amount in excess of five per cent. of its 
taxable property, when it has at the time of 
their issue the funds in its treasury to meet 
them.” This distinction is the basis of sev- 
eral cases subsequently ruled in Iowa. In 
one, the rule is thus stated: Where the con- 
tract made by the municipal corporation per- 
tains to its ordinary expenses, and is, to- 
gether with other like expenses, within 
the limit of its current revenues and such 
special taxes’ as it may legally and in good 
faith intend to levy therefor, such contract 
does not constitute the incurring of indebted- 
ness. In another, the court used this lan- 
guage: It is believed the constitution applies 
not only to a present indebtedness, but also 
to such asis payable on a contingency at 
some future day, or which depends on some 
contingency before a liability is created. 
But it must appear such contingency is sure 
to take place irrespective of any action taken 
or option exercised by the city in the future. 
That is, if a present indebtedness is incurred 
or obligations assumed which, without further 
action on the part of the city, have the effect 
to create an indebtedness at some future 
day, such are within the inhibition of the 
constitution. But if the fact of indebtedness 
depends upon some act of the city, or upon 
its volition to be exercised or determined at 
some future day, then no present indebtedness 
is incurred, and none will be until the period 
arises, and the required act or option is exer- 
cised, and from that time only can it be said 
there exists an indebtedness. The city in 

8 French v. Burlington, 42 Iowa, 614. 

® Council Bluffs v. Stewart, 51 Iowa, 385. 

10 National Bank v. Independent District, 39 Iowa, 
490. 

ll Carter v. Dubuque, 35 lowa, 416. 

#2 Dively v. Cedar Falls, 21 Jd. 227. 


18 Grant v. Davenport, 36 Id. 396. 
44 Burlington Water Co. v. Woodward, 49 Jd. 58. 





this case authorized a corporation to construct 
water-works upon prescribed conditions. 
The ordinance which provided therefor con- 
tained a condition that the city might pur- 
chase such works whenever its finances per- 
mitted it to do so; and also for the levy of a 
special tax of five mills on the taxable prop- 
erty, which, with the earnings of the company 
from individuals, constituted the fund from 
which the corporation was to be compensated. 
Nothing was to be paid out of the general 
fund of the city on account of the works. 
It was apparently contemplated by the ordi- 
nance that the tax provided for would fur- 
nish the city with the means of purchasing the 
works at the end of a period of years, and it 
was urged that this was seeking to accomplish 
indirectly what could not be brought about 
by direct means. The court observed that 
none but legitimate and constitutional means 
were employed, and upheld the contract. 
An agreement to issue to one who builds a 
sewer certificates of assessment, made by 
authority of law, upon the property adjacent 
to the sewer, it being provided that they shall 
be accepted in full satisfaction, does not cre- 
ate a debt. The constitutional provision is 
aimed at an increase of municipal indebted- 
ness. Itis said, arguendo, that a city may 
issue bonds to its fudgment creditor when its 
indebtedness, at the time the judgment was 
rendered, was not in excess of the limit, 
though the limit was exceeded before the 
bonds were issued.* 

§ 3. Indebtedness — Illinois Cases. — The 
first case under the constitution of LIllinois'* 


15 Davis v. Des Moines, 71 Iowa, 500. 

16 Sioux City v. Weare, 59 Iowa, 95. 

17 No county, city, township, school district, or other 
municipal corporation, shall be allowed to become in- 
debted in any manner or for any purpose, to an 
amount, including existing indebtedness, in the ag- 
gregate exceeding five per centum on the value of the 
property therein, to be ascertained by the last assess- 
ment for State and county taxes, previous to the 
incurring of such indebtedness. Any county, city, 
school district, or other municipal corporation, in- 
curring any indebtedness as aforesaid, shall before, or 
at the time of doing so, provide for the collection of a 
direct annual tax sufficient to pay the interest on such 
debt as it falls due, and also to pay and discharge the 
principal thereof within twenty years from the time 
of contracting the same. This section shall not be 
construed to prevent any county, city, township, 
school district, or other municipal corporation from 
issuing their bonds in compliance with any vote of the 
people which may have been had prior to the adoption 
of this constitution in pursuance of any law providing 
therefor. Sec. 12, art. 9, (1870). Fora construction of 




























348 


THE CENTRAL LAW JOURNAL 


No. 18 








which involved the scope of the limitation 
was decided by the supreme court in 1887.'° 
It was there said: The prohibition is against 
becoming indebted—that is voluntarily in- 
curring a legal liability to pay in any manner 
or for any purpose—when a given amount of 
indebtedness has previously been incurred. 
A debt payable in the future is obviously no 
less a debt than if payable presently; and a 
debt payable upon a contingency, as, upon 
the happening of some event, such as the 
rendering of service or the delivery of prop- 
erty, is some kind of a debt, and therefore 
within the prohibition. Ifa contract or under- 
taking contemplates, in any contingency, a 
liability to pay, when the contingency occurs 
the liability is absolute—the debt exists—and 
it differs from a present unqualified promise 
to pay only in the manner by which the in- 
debtedness was incurred. And since the 
purpose of the debt is expressly excluded 
from consideration, it can make no difference 
whether the debt be for necessary current 
expenses or for something else. The doc- 
trine that revenues may be appropriated in 
anticipation of their receipt as effectually as 
if they were in possession; that an appropri- 
ation of them when they have been received 
meets and discharges obligations as they 
arise, or anticipates and p¥€vents their exist- 
ence, is qualified by the important conditions 
that ‘‘the tax appropriated must, at the time, 
be actually levied, and by the legal effect of 
the contract between the corporation and the 
individual, made at the time of the appropri- 
ation, the appropriation and issuing and ac- 
cepting of a warrant or order on the treasury 
for its payment must operate to prevent any 
liability to accrue on the contract against the 
corporation.’’ These views are supported 
by strong reasoning, and because they are 
different from those entertained by some 
courts (see § 5) it is well that the reasons 
given be considered. It is said: ‘‘In such 
case there is no debt, because one thing is 
simply given and accepted in exchange for 
another. When the appropriation is made 
and the warrant or order on the treasury for 
its payment is issued and accepted, the 
transaction is closed on the part of the cor- 
poration—leaving no future obligation, either 


the words in pursuance of any law,see Mason y. 
8 .awneetown, 77 Ill. 533. 
18 Springfield v. Edwards, 84 III. 626. 








absolute or contingent, upon it, whereby its 
debt may be increased. But until a tax is 
levied there is nothing in existence which 
can be exchanged ; and an obligation to levy 
a tax in the future, for the benefit of a par- 
ticular individual, necessarily implies the ex- 
istence of a present debt in favor of the indi- 
vidual against the corporation, which he is 
lawfully entitled to have paid by the levy. 
If the making of the appropriation and issu- 
ing and accepting a warrant for its payment 
does not have the effect of relieving the cor- 
poration of all liability, or, in other words, if 
it incurs any liability thereby, it must mani- 
festly incur, either absolutely or contin- 
gently, a debt. Where a warrant or order, 
payable from a specific appropriation of a 
tax levied but not yet collected is accepted 
in exchange for services rendered or to be 
rendered, or for materials furnished or to be 
furnished, so that there is, in fact, but the 
exchange of one thing for another, the duty 
remains for the proper officers to collect and 
pay over the tax in accordance with the ap- 
propriation—but, obviously, for any failure 
in that regard, the remedy must be against 
the officers and not against the corporation, 
for, otherwise, a contingent debt would, in 
this way, be incurred by the corporation.’’ 

Certificates which were intended to be 
paid out of the revenue levied for the current 
year, but which were not in terms so limited, 
but directed the treasurer of the city to pay 
them ata specified time or otherwise, and 
not out of a particular fund, are evidences of 
indebtedness, and void if issued in excess of 
the limit.’ 


19 Law v. People, 87 Ill. 385; Fuller v. Chicago, 89 Id. 
282. In the last case two certificates in substance as 
follows, were involved. (1) This is to certify that the 
city of C acknowledges to D the sum of $1000, which 
sum the city promises to pay to D or order—months 
afterthe date hereof (without grace) at the office of 
the treasurer of the city C, with interest thereon at the 
rate of—per cent. per annum from—, 1875. This loan 
having been authorized by section 26 of amendments 
tothe charter. (2) Thisis to certify that D has ad- 
vanced to the city of C $1000, to meet that part of the 
current expenses of the year 1877 for which an ap- 
propriation has been made for said year, for the 
general appropriation fund, and that said sum will be 
paid to D or order upon the —day of—, 1878, without 
grace, at the office of the treasurer of the city C, with 
semi-annual interest thereon at the rate of six per 
cent. per annum, from date, out ofthe taxes levied 
for said fiscal year, said tax levy having been hereto- 
fore actually made. The treasurer of the city is 
hereby ordered to make said payment as aforesaid and 
charge to general appropriation fund. This warrant 
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A warrant, drawn on a city treasurer, 
which reads as follows is not an evidence of 
indebtedness: ‘‘From the taxes of the year 
1878, appropriated and levied for the po- 
lice department, when received by you, pay 
—,or bearer, the sum of $—, being for 
services rendered, and payable out of the 
appropriation for said dapartment, and 
charge the same to the police fund,’’ this 
statement being added, ‘‘the taxes to be col- 
lected for account of this fund are spevially 
appropriated, set apart and pledged to the 
payment of this and all warrants drawn 
thereon, and which warrants do not exceed 
85 per cent. of the appropriation therefor.’’” 
If a contract results in a debt which exceeds 
the limit, it is void though payments are to 
be made monthly as the services contracted 
for are rendered, no tax being levied to meet 
the payments as they become due.” Although 
the services or supplies contracted for are to 
meet the ordinary wants and necessities of 
the municipality.“ The prohibition applies 
to an implied as well as an express indebted- 
ness, and is as binding on a court of equity 
as acourt of law. A contract to pay a 
stated sum on the completion of a designated 
improvement creates a debt from the time of 
its execution.*% But if the contract provides 
for periodical payments as services necessary 
to the ordinary needs of the city are ren- 
dered, and a tax has been levied to meet the 
terms of the- agreement, though the whole 
amount which may be payable is in excess of 
the limit, an indebtedness is not incurred.” 

§ 4. Indebtedness—California Cases.—The 
power of municipalities to anticipate their 


is issued for an amount not exceeding the appropria- 
tion for the above account, and not exceeding the 
amount of uncollected taxes apportioned toits pay- 
ment, and which will be held and applied thereto, all 
of which is sanctioned by the may and finance com- 
mittee, by law and the ordinance of said city. Both 
certificates were properly executed. It was ruled 
that each of them constituted an evidence of indebted- 
ness. The last one was not such an appropriation of 
a particular fund as took it out of the constitutional 
provision because it did not specify that it was payable 
only out of the taxes levied for such fund. A direc- 
tion that the amount be charged to sucha fund is 
not sufficient. 

2 Fuller v. Heath, 89 Ill. 297. 

21 Prince v. Quincy, 21 N. E. Rep. 768; East St. Louis 
v. Flannigan, 23 Ill. App. 449. 
2 Prince v. Quincy, 105 Ill. 138, 215. 
% Litchfield v. Ballou, 114 U. S. 190. 
% Culbertson v. Fulton, 18 N. E. Rep. 181. 
% East St. Louis v. East St. Louis G. L. Co., 98 Ill. 
15; East St. Louis v. Flannigan, 26 Ill., App. 449. 





revenues finds strong support in three cases 
decided in California. The constitution of 
that State in force when they were ruled 
provided that the legislature shall not in any 
manner create any debt or debts, liability or 
liabilities, which shall singly, or in the aggre- 
gate, with any previous debts or liabilities, 
exceed the sum of three hundred thousand 
dollars unless the law providing therefor was 
approved by the people. A law provided 
that a State board might make a contract on 
behalf of the State for the payment of $10, 
000 per month for a period of five years, and 
made an appropriation to meet it. The 
question being as to its validity the court 
said: The appropriations are to take effect, 
and the services are to be rendered in future. 
Until the services are rendered, there can be 
nu debt on the part of the State. The State 
only became indebted as the services were 
each month performed. Revenues may be 
appropriated in anticipation of their receipt, 
as effectually as when actually in the treasury. 
The appropriation of the moneys, when re- 
ceived, meets the services as they are ren- 
dered, thus discharging the liabilities as they 
arise, or rather anticipating and preventing 
their existence. The appropriation, accom- 
panying the services, operates in fact in the 
nature of a cash payment.” In a later case” 
the act passed upon provided for a new capi- 
tol, the cost of which was limited to $500,000. 
The building commissioners could contract 
only for an expenditure of $100,000, though 
they were authorized to adopt plans which 
might necessitate the expenditure of the 
whole sum. A debt in excess of the limit 
was not thereby created. The views ex- 
pressed in the former case were approved in 
this as they have been in others.” 

The rule of these cases does not hold un- 
der a constitution which provides that ‘‘no 
money shall be drawn from the treasury ex- 
cept in pursuance of a specific appropriation 
made by law, and no appropriation shall be 
made fora longer term. than two years.” 
Under such an instrument a contract to pay 
a stated sum annually for five years, in 


26 State v. McCauley, 15 Cal., 429. This view is sup- 
ported by Smith v. Deedham, 144 Mass. 177, ruled 
under a statute. 

2 Koppikus v. State Capitol Commissioners, 16 Cal., 
248, 


% People v. Pacecho, 27 Jd. 175, 207; McCauley v. 
Brooks, 16 Id.1. See see. 5. 
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monthly installments, the aggregate being in 
excess of the limit, is invalid.” 

Under the constitutional provision now in 
force in California® concerning municipal 
indebtedness, the income and revenue of 
each year must be applied to the payment of 
the indebtedness of the year. This is not 
expressed, but it results from necessary im- 
plication ; for, unless it be so all the income 
and revenue of a given year might be taken 
up at its commencement in the payment of 
old claims, and there being no more income 
or revenue for that year, no more indebted- 
ness could be incurred, and the business of 
the city, county or other body would have to 
stop.* 

§ 5. Indebtedness — Oregon Cases. — It is 
declared by the constitution of Oregon that 
‘tacts of the legislative assembly, incorpora- 
ting towns and cities, shall restrict their 
powers of taxation, borrowing money, con- 
tracting debts and loaning their credit.’’ 
Defendant’s charter provided that its indebt- 
edness ‘‘shall never exceed in the aggregate 
the sum of fifty thousand dollars, and any 
debt or liability incurred in violation of this 
section, whether by borrowing money, loan- 
ing the credit of the city, or otherwise, is null 
and void and of no effect.’’ Bonds, to the 
amount of $300,000, with coupons attached, 
payable half-yearly through a period of 
twenty years, were issued. ‘he ordinance 
providing for their issue also provided for 
raising revenue and appropriated it to the 
payment of the coupons as they fell due. In 
answer to the proposition that no indebted- 
ness or liability was thereby created, Judge 
Deady said: ‘‘In support of this extraordi- 
nary proposition counsel cite the single case 
of People v. Pacheco, 27 Cal. 175. I have 


29 State v. Medberry, 7 Ohio St., 526. 

% No county, city, town, township, board of educa- 
tion or school district shall incur indebtedness or 
liability in apy manner, or for any purpose, exceeding 
in any year the income and revenue provided for it 
for such year, without the assent of two-thirds of the 
qualified electors thereof voting at an election to be 
held for that purpose, nor unless, before or at the 
time of incurring such indebtedness, provision shall 
be made for the collection of an annual tax sufficient 
to pay the interest on such indebtedness as it falls 
due, and also to constitute a sinking fund for the pay- 
ment of the principal thereof within twenty years 
from the time of contracting the same. Any indebt- 
edness or liability incurred contrary to this provision 
shall be void. Sec. 18, art. 11 (1879). 


81 Shaw v. Stater, 74 Cal. 258; Schwartz v. Wilson, 
75 Id. 502; San Francisco v. Brickwell, 62 Id. 641. 












never been able to bring my mind to assent 
to the reasoning by which the court arrived 
at the conclusion that the act in question did 
not create adebt. To say that asum of 
money due or owing from A to B is not a 
debt because A has promised to appropriate 
or has appropriated a portion of his future 
income to its payment, is a proposition in 
legal metaphysics that I cannot comprehend. 
A debt exists against the city whenever the 
city agrees to pay money in return for serv- 
ices or for money borrowed. Every one of 
these interest coupons is a promise by the 
city to pay the holder so much money. If it 
is not a debt, or evidence of it, then an ordi- 
nary promissory note is not. The fact that 
the ordinance appropriates money to pay 
these coupons, as they fall due, makes no 
difference. There is no magic in the legisla- 
tive formula ‘‘there is hereby appropriated.’’ 
That does not change the fact that the city 
owes these coupons, and what it owes to an- 
other isa debt due that other. Besides, 
there is no money in fact set apart by this 
formula of appropriation, until it is col- 
lected.” 

A charter which provides that ‘‘the city 
council shall not in any manner create any 
debt or liabilities which shall simply, or in 
the aggregate, exceed the sum of one tbou- 
sand dollars,’’ prohibits a contract for the 
payment of $1,800 per year for seventeen 
years in quarterly installments, no provision 
being made for raising and appropriating 
revenue to meet the installments as they be- 
come’ due.* 

The constitution of Oregon also provides 
that ‘‘no county shall create any debts or 
liabilities which shall singly or in the aggre- 
gate exceed the sum of five thousand dol- 
lars.””’ A recent case™ arose out of the cir- 
cumstance that the legislature detached a 
portion of the territory of G county and 
attached it to L county, and provided that. 

#2 Coulson v. Portland, Deady, 481, 498. 

33 Salem Water Co. vy. Salem, 5 Oregon, 29. Defend- 
ant’s charter prohibited its council from contracting 
debts or “incurring liabilities’? exceeding in any one 
year the revenue for such year, unless thereto author- 
ized by a vote oftheelectors. Without such authority 
a contract was made for the use of water-hydrants for 
a term of thirty years, the aggregate amount payable 
therefor being in excess of the revenue which could 
be raised in any one year. The contract was held to 
create a liability and was therefore void. Niles Water 


Works vy. Niles, 59 Mich.. 311. 
% Grant Co. v. Lake Co., 21 Pac. Rep. 447. 
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the treasurer of L should pay to the treasurer 
of G such a portion of the indebtedness of G 
as the taxable property detached therefrom 
bore to the whole amount of such property 
of G, not to exceed five thousand dollars. 
In an action to recover from L the amount 
stipulated, the court found that G’s indebt- 
edness was $44,501.29, and that all of it in 
excess of $5,000 was illegal and void so far L 
was concerned. On considering this finding 
upon appeal the court said: ‘‘The circuit 
court seems to have assumed that a county 
could not legally become indebted in a sum 
in excess of $5,000; that the fact of its owing 
more than that amount rendered the part 
thereof exceeding it illegal. This, I think, 
was erroneous. The constitutional inhioition 
that no county shall create any debts or lia- 
bilities which shall simply, or in the aggre- 
gate, exceed the sum of $5,000, except to 
suppress insurrection or repel invasion, does 
not imply that all debts and liabilities against 
a county over and above that sum are neces- 
sarily obnoxious to that provision. To justify 
the court in finding the said conclusion of 
law it should have found that the county 
created the indebtedness. Counties do not 
create all the debts and liabilities which they 
are under. Ordinarily such debts and liabil- 
ities are imposed upon them by law. A 
county is mainly a mere agency of the State 
government—a function through which the 
State administers its governmental affairs ; 
and it has but little option in the creation of 
debts and liabilities against it. It must pay 
the salaries of its officers, the expenses in- 
curred in holding courts within and for it, 
and various and many other expenses the law 
charges upon it, and which it is powerless to 
prevent. Debts and liabilities arising out of 
such matters, whatever sum they may amount 
to, cannot in reason be said to have been 
created in violation of the provision of the 
constitution referred to, as they are really 
created by the general laws of the State, in 
the administration of its governmental af- 
fairs. Said provision of the constitution, as 
I view it, only applies to debts and liabilities 
which a county, in its corporate character, 
and as an artificial person, voluntarily cre- 
ates.”’ 


In view of the fact that the constitution of 
Oregon imposes no restriction on the rate or 
amount of taxes which a county may levy, it 








appears to the writer that the opinion quoted 
from may be seriously questioned. The ob- 
ject of the constitutional provision considered 
in it may well be assumed to be to require 
counties to perform their governmental func- 
tiéns on a cash basis or one which approxi- 
mates closely to it. Counties possess only 
such powers as are conferred by the legisla- 
ture. If, in the performance of duties im- 
posed upon them by the State, they can, 
instead of raising the funds necessary to that 
end, borrow money without limit, the protec- 
tion which the organic law was designed to 
afford the people has not been secured. The 
argument of the court would be quite as 
applicable to towns as to counties; and be- 
sides it seems reasonably clear that the lim- 
itation concerning county indebtedness binds 
the legislature as well as the county.® 

§ 6. Indebtedness—Colorado Cases. — The 
construction given the Colorado constitution® 
is in harmony with the Illinois decisions. The 
taxing power of counties is not limited; and 
though a county is indebted to the utmost, it 
may make valid appropriations of its funds 
in advance of their collection to meet the or- 
dinary expenses of the current year, if such 
appropriations are made by orders given 
upon the anticipated revenue and accepted 
as payment of the demand for which they 
were given. The transaction must have the 
effect of an assignment without recourse.” 
In estimating the amount of indebtedness 
warrants outstanding are to be considered.*® 
No distinction is made between indebtedness 
incurred under a contract and ‘‘compulsory 
obligations,’’ as warrants for ordinary ex- 
penses—witness’ and jurors’ fees, the cost of 
conducting elections, boarding prisoners, etc. 
—though such expenses are incurred pursu- 
ant to State laws. Itis no more competent 
for the legislature to impose such expenses 
than for a county voluntarily to assume 
them. The question is not affected by the 

% See the next section. 

36 No county shall contract any debt by loan in any 
form except for the purpose of erecting necessary 
public buildings, making or repaiving public roads or 
bridges; and such indebtedness contracted in any one 
year shall not exceed ‘specified rates.” And the ag- 
gregate amount of indebtedness of any county for all 
purposes, exclusive of debts contracted before the 
adoption of this constitution, shall not atany time 
exceed the limit, without a vote ofthe people. Sec. 
art. 11 (1876). 


% People v. May, 9 Colo. 404. 
8% People v. May, 9 Colo. 80. 
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fact that the constitution provides for county 
officers and authorizes the legislature to fix 
their compensation.” 

§ 7. Indebtedness — Indiana Cases. — The 
constitution of Indiana“ prohibits the issue 
of an order for current expenses on the 
treasurer of a municipality, ifhe has no funds 
with which to meet it, the indebtedness ex- 
isting at the time it was issued being up to 
the limit.“ But it does not invalidate a con- 
tract for a water supply to be paid for as the 
water is furnished, if the payments agreed to 
be made can be met from the current rev- 
enues without exceeding the limit and without 
using funds set apart for other purposes, 
though the aggregate sum payable, if due at 
one time, would exceed the limit. ‘‘It is not 
until after the water has been furnished that 
there can be justly said to be a debt, for, 
while there might be a liability for damages, 
in case of a breach on the part of the city, 
there is certainly none under the contract 
until the city has received that for which it 
contracted. If it can pay this indebtedness, 
when it comes into existence, without ex- 
ceeding the constitutional limitation, then 
there is no violation of the letter, and surely 
none of the spirit, of the constitution. We 
are careful to say when the debt comes into 
existence, and not to say when it becomes 
due, for between these things there is an es- 
sential difference.’’” 

The constitutional provision is wholly pro- 
spective in its operation, and does not pro- 
hibit the issue of new bonds to provide, at 
their par value, for the payment of an old 
debt, or the substitution of new evidences of 
a pre-existing debt, because the doing of that 
is not, in any legal sense, the creation of a 
new indebtedness. Nor is the funding of 
interest already due, or the execution of 
coupons for the payment of interest which 
will thereafter accrue upon a pre-existing 


39 People v. May, 9 Colo. 404; Lake Co. v. Rollins, 130 
U. S. 662; Lake Co. v. Graham, Jd. 674; Lake County 
v. Rolling, 29 Cent. L. J. 202. 

# No political or municipal corporation in this State 
shall ever become indebted, in any manner or for any 
purpose, to an amount,in the aggregate exceeding 
two per centum on the value of the taxable property 
within such corporation, to be ascertained by the last 
assessment for State and county taxes previous to the 
incurring of such indebtedness; and all bonds or ob- 
ligations, in excess of such amount, given by such 
corporation, shall be void, with a proviso. Art. 13 1881. 

41 Sackett v. New Albany, 88 Ind. 473. 

42 Valparaiso v. Gardner, 97 Ind. 1 











indebtedness, either the creation of a new 
debt, or, in legal contemplation, an increase 
of such pre-existing indebtedness.” A 
contract between a city and an attorney, the 
debt of the former being up to the limit, for 
services to be rendered in securing the re- 
duction of such debt, is not forbidden.“ 
J. R. Berryman. 
Madison, Wis. 
[TO BE CONTINUED. | 


43 Powell v. Madison, 107 Ind. 106. 
4 Logansport v. Dykeman, 116 Ind. 15. 








MASTER AND SERVANT — MACHINERY — LA- 
TENT DEFECT— NEGLIGENCE—INJURY TO 
EMPLOYEE—STATUTORY ENACTMENT. 


GEORGIA RAILROAD, ETC. CO. V. NELMS. 





Supreme Court of Georgia, July 31, 1889. 


1. A master is not liable to his employee injured 
through a latent defect in a machine or appliance 
when its character is such that its existence is undis- 
coverable upon the exercise of reasonable care on the 
master’s part. 

2. Evidence that similar breakages occurred the 
same day, does not tend to prove that the machines 
were negligently selected. 


8. An ordinary hammer is not a machine, within a 
legislative act, referring to injuries arising from the 
use of “locomotives, cars or other machinery.” 


Sivumons, J.: Nelms brought his action against 
the Georgia Railroad and Banking company for 
damages, in which he alleged, in substance, that 
he was employed by said company to assist it in 
changing the gauge of its track, and that the ccm- 
pany furnished him and other employees with cer- 
tain tools and implements with which to take up 
the iron rails and refasten them to the cross-ties; 
that hammers of certain shapes, weights, purity 
of steel, and of the proper temper were required 
in order that such work should be done with 
safety and dispatch; that the petitioner was fur- 
nished with a hammer to drive spikes; that he 
believed he had been furnished with one of the 
proper temper, etc.; and that, knowing nothing 
to the contrary, he entered upon such work un- 
der the direction and control of said campany’s 
officers, and while so engaged in drawing spikes 
for said company he was hurt, wounded, and 
maimed by the breaking of the hammerso fur- 
nished him, said breaking causing pieces thereof 
to fly off with great force and violence, a piece 
striking the knee-joint of the petitioner, which 
penetrated and entered into said knee-joint, 
causing great pain, suffering, etc., and perma- 
nently injuring said knee, and a piece also striking 
him near the eye, embedding itself deep in the 
flesh near the eye-ball, which also gave him 
great pain and uneasiness, and endangered the 
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loss of the sight of said eye,—by reason whereof 
he was damaged, etc. On the trial of the case 
the jury returned a verdict of $2,000; a motion 
was made for a new trial, which was overruled, 
and the defendant excepted. 

The only ground of the motion for a new trial 
which it is necessary to notice is the ground that 
the verdict was contrary to law and to the evi- 
dence. The evidence, as shown in the record, is, 
in subtance, as follows: That the plaintiff was 
employed by the company to assist in changing 
the gauge of the railroad; that he worked under 
Brooks, who was the boss of the hands; that 
Brooks put him to work with a hammer to drive 
spikes, directing him to drive up the spikes where 
they were bent under the iron, and that he in- 
structed him, where he found a spike that was 
not down and was bent, to turn the small face of 
the hammer down, and put it on the head of the 
spike and drive itup. Thus the hand with whom 
he was working driving spikes used his hammer 
as a punch, putting its small face on the head of 
the spike, while the plaintiff with his hammer 
struck the upturned large face of the hammer 
which was held on the spike, and the spike was 
in this way driyen up. In doing this a piece of 
his hammer burst off, a part of it striking him on 
the knee, and another piece on the right eye. All 
the other hands used their hammers in the same 
way. He was hurt about 9 o’clock in the morn- 
ing, having commenced work about 5 o’clock. 
Other hammers broke besides his but be did not 
know whether any broke before he was hurt or not. 
His hammer was a new one, and some of the 
others might have been old ones. He never had 
seen any hammers break before that time. He 
had worked on other railroads before, and had 
done this kind of work. He did not examine the 
hammer ‘‘any more than just going to take up a 
tool to work with.’’ He did not see anything the 
matter with it. Two of the railroad hands who 
were at work on the same day, and at the same 
place with the plaintiff, testified forhim. One of 
them testified as to pieces flying off of the hammer. 
He said they ‘‘got to flying like thunder.”’ ‘*They 
were flying with force. They could hear them 
whistling.” That Brooks told them to “work 
up.”’ Most of the hammers burst,—their faces 
split or shelled off. Some of them were old and 
some of them new hammers; nearly all of them 
broke. They battered on them ‘‘a right smart 
while”’ before they commenced bursting. The 
tammers looked to be all right when they picked 
them up, and looked to be first-class hammers, 
and ‘‘they”’ said they were first class. The other 
witness testified as to several of the hammers 
breaking. He said he thought his was the first 
to break; that he could not hit the spikes with 
his hammer, and he got a new hammer out of the 
car which did not break; that he paid no atten- 
tion to the hammers to see whether they were 
breaking or not; that if two pieces of steel struck 
together, and they were very hard, they were 
likely to break. 





This case seems to have been tried under sec- 
tion 3033 of the Code, which declares that ‘‘a rail- 
road company shall be liable for any damage 
done to persons, stock, or other property by the 
running of the locomotives or cars or other ma- 
chinery of such company, or for damage done by 
any person in the employment and service of 
such company, unless the company shall make 
it appear that their agents have exercised all or- 
didary and reasonable care and diligence; the 
presumption in all cases being against the com- 
pany.”’ The judge charged the jury, in substance, 
that when the injury was shown the presumption 
was against therailroad. The declaration alleges, 
and the evidence shows, that the injury sustained 
was caused by the breaking of a hammer in the 
hands of the plaintiff. We do not think thata 
hammer thus used comes under the term 
‘*machinery”’ used in the above section. The Su- 
preme Court of Alabama, in the case of Railway 
Co. v. Brooks, 4 South. Rep. 289, in discussing 
the statute of that State somewhat similar to our 
statute, says: ‘“‘A hammeris a tool or instru- 
ment ordinarily used by one man in the perform- 
ance of manual labor. It may be made an es- 
sential part of machinery when it is intended to 
be and is operated by means thereof, but when 
disconnected from any other mechanical appli- 
ances, and operated singly by muscular strength 
directly applied such tool or instrument is not 
machinery in its most comprehensive significa- 
tion, or in the meaning of the statute.”’ 

The plaintiff not being injured in any of the 
ways pointed out in the above section, either by 
the running of the cars or machinery, of by any 
other employee of the company, there was no 
presumption in his favor or against the railroad 
company, as set forth in the above section. This 
case, therefore, is not governed by that section, 
but falls under the general law of master and 
servant. Under that law the burden was upon 
the plaintiff to show negligence on the part of the 
defendant in supplying him with a defective 
hammer. Before he can recover, under the facts 
disclosed by this record, he must show that the 
hammer was defective, and that the company 
knew it, or could have ascertained it by the exer- 
cise of ordinary care and diligence. The mere 
fact that the hammer was defective, and that 
other hammers were defective, and that the in- 
jury resulted therefrom, is not sufficient to au- 
thorize the jury to infer negligence on the part 
of the company in the purchase or selection of 
these hammers. Wood, in his Law of Master and 
Servant, § 368, says: ‘‘From the mere fact that 
an injury results to a servant from a latent defect 
in machinery or appliances of the business, no 
presumption of negligence on the masters part is 
raised. There must be evidence of negligence 
connecting him with the injury. The fact that 
machinery has been previously protected, or that 
subsequent to the injury, guards were provided 
for it, is not evidence from which negligence may 
be inferred. The mere fact that the machinery 
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proves defective, and that an injury results there- 
from, does not fix the master’s liability. Prima 
facie, it is presumed that the master has discharged 
his duty to the servant, and that he was not at 
fault. Therefore the servent must overcome this 
presumption by proof of fault on the master’s 
part, either by showing that he knew or 
ought to have known of the defects. * * * 
The burden of proving negligence upon the part 
of the master is upon the servant, and he is bound 
to show that the injury arose from defects known 
to the master, or which he would have known by 
the exercise of ordinary care, or that he has failed 
to observe precautions essential to the protection 
of the servants, which ordinary prudence would 
have suggested.’’ The same work (section 382) 
says: ‘*The servant seeking to recover for an in- 
jury takes the burden upon himself of establish- 
ing negligence on the part of the master, and due 
care on his own part, and he is met by two pre- 
sumptions, both of which he must overcome in 
order to entitle him to a recovery: First, that the 
master has discharged his duty to him by pro- 
viding suitable instrumentalities for the business, 
and in keeping them in condition, and this in- 
volves proof of something more than the mere fact 
that the injury was caused from a defect in the 
machinery, imposes upon him the burden of 
showing that the master had notice of the defect, 
or that, in the exercise of that ordinary care 
which he is bound to observe, he would -have 
known of it. When this is established, he is met 
by another presumption, the force of which must 
be overcome by him, and that is that he assumed 
all the usual and ordinary hazards of the busi- 
ness.”” Mr. Thompson, in his work on Negli- 
gence, page 1053, § 48, uses the following lan- 
guage: ‘In an action by an employee against his 
employer for injuries sustained by the former in 
the course of his employment from defective ap- 
pliances, the presumption is that the appliances 
were not defective; and when it is shown that 
they were, then there isa further presumption 
that the employer had no notice or knowledge of 
this fact, and was not negligently ignorant of it.” 
See also Pierce, R. R. 382. 

Applying these rules to the evidence, we do 
not think that the plaintiff was entited to recover. 
There was no evidence in the record going to 
show any negligence whatever on the part of the 
company or its officers, unless it could be infer- 
read from the fact that other hammers broke the 
same day; and, as we have seen from the above 
extracts, that is not sufficient proof of negligence. 
On the contrary, thereis evidence to show that, 
as far as could be ascertained from an examina- 
tion of the hammers, they are first class. Other 
witnesses said that looked asif they were first 
class, and that ‘“‘they”’ (meaning, we suppose, the 
officers of the company) said they:were first class. 
We cannot hold—for in our opinion it is not the 
law—that an employer is liable to a servant when 
he furnishes him with an' axe, a wagon, a saw, a 
hammer or any other tool which appears to be 





first class, and which subsequently, by some la- 
tent defect, breaks and injures the servant. If 
such were the law, every farmer, contractor, or 
other employer would be liable to his employee. 
when he furnished him tools and they broke and 
injured him on account of some latent defect 
which could not be ascertained by the exercise of 
ordinary care. For these reasons we hold that 
this verdict was contrary to law and to the evi- 
dence, and that the trial judge erred in in refus- 
ing to grant a newtrial upon this ground. See, 
also, Reid v. Railroad & Banking Co., (last term,) 
8S. E. Rep. 629. Judgment reversed. 


Nore.—I. A Hammer is not a Machine.—A machine 
is a piece of mechanism which, whether simple or 
compound, acts by a combination of mechanical parts, 
which serve to create or apply power to produce 
motion, or to increase or regulate the effect. As used 
in the Patent Act, it has been defined to be a ‘concrete 
thing, consisting of parts or of certain devices or 
combination of devices.’”?2 As to whether a hammer 
is a machine, we find it laid downin conformity with 
the rule in the principal case, in an Alabama case, 
cited inthe opinion in the principal case, the facts 
being as follows: Tke plaintiff, who was working 
under the control and directions of one W. C. Burton, 
to whom the defendant had intrusted the superin- 
tendence of the work, had raised a cross tie, by means 
of a pinch bar,to theiron rail on the track of the 
track of the railroad, and was holding it in place; 
while another employee of the railroad, who was 
also working under the control and directions of 
Burton, endeavored to drive an iron spike with a 
hammer furnished by defendant for that purpose, and 
owing toa defect in the hammer, or in the handle 
thereof, the co-employee missed the spike, and struck 
the iron rail with such force as to cause a scale to fly 
therefrom, which struck and put out plaintiff’s eye. 
The complaint alleging that the defect in the hammer 
arose from the negligence of an employee of defend- 
ant, who was intrusted with the duty of seeing that it 
was kept in proper condition, and that the defect 
could and would have been discovered by the exercise 
of ordinary care and diligence, that the action could 
not be maintained under a statute providing that an 
employer is liable for injuries to an employee as if he 
were a stranger, when the injury is caused by any 
defect in machinery used in the master’s business.® 

Il. Liability of Master for Injury to Servant, 
Arising from Latent Defect.—The duty of the master 
to furnish safe, suitable and sound tools, machinery 
and appliances, for the use of the servant in the per- 
formance of the work of the master, is not an abso- 
lute one, and is satisfied by the exercise of reasonable 
care and prudence on the part of the master in the 
manufacture and selection of such appliances. * * 
Yet, where the master has exercised all of the care 
and caution which a prudent man would take for the 
safety and protection of his own person, the law does 
not hold him liable for the consequences of a defect 
which could not be discovered by carefyl inspection 
or the application of appropriate tests to determine 
its existence.4 It follows that in cases of this sort the 


1 Ga. Pac. R. Co. v. Brooks (Ala.), 4 South. Rep. 289. 

2 Burr v. Bury, 1 Wall. 531. 

8 Ga. Pac. R. Co. v. Brooks, supra. 

4 Probst v. Delamater, 100 N. Y. Y. 266. And see Pat- 
terson’s Railway Accident Law, citing Brown v. A. C. 8. 
& M. Co.,3 H. & C. 511; M. C. & C. Co. v. McEnery, 91 Pa. 
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master cannot be held as warranting his machinery to 
the workmen in his employ, and, therefore, no lia- 
bility attaches to him for injuries arising from latent 
defects, of which he neither is, nor reasonably can be 
supposed, to be aware.5 As was observed by Breese, 
J., in an Illinois case: “It cannot be contended that a 
railroad company would be responsible for a latent 
defect in the boiler of an engine, or for a flaw in a 
broken rail, of which they had no knowledge, every- 
thing to the eye appearing right, and the usual tests 
discovering no defect.””6 Such would also be the cor- 
rect view to take where bridge timbers, externally 
sound but internally decayed, cause an accident ;7 or a 
ladder similarly affected ;§ or a blow pipe.? 

Thus, in a New York case, the plaintiff, a brake- 
man in defendant’s employ, was injured by the break- 
ing of an eye-bolt connecting the chain with the rod 
of a brake. In an action to recover damages, it ap- 
peared that the eye-bolt was defective, in not having 
been properly welded. There was no evidence of 
notice of the defect to defendant or any of its agents, 
nor was it shown that this defect could have been dis- 
covered by inspection; there was evidence that the 
maker of the bolt could have discovered the defect by 
bending it while hot, and in other Ways, but it did not 
appear whether the eye-bolt was made by the com- 
pany or purchased, and no want of care, the exercise 
of which would have discovered the defect, was 
shown. It was held that the plaintiff failed to make 
out a case, so far as it rested upon the imperfection 
referred to.10 

In a Wisconsin case, in an action against a railroad 
company for injuries to an employee, where the whole 
evidence showed beyond dispute that the sole cause 
of the injuries was the use of one bolt of insufficient 
length in fastening a slat of the ladder of a freight 
ear, together with the somewhat decayed condition of 
the wood at the place of such bolt, and that there was 
no external indication of these defects, and the per- 
son injured had been frequently in charge of the same 
car and in the habit of using the same ladder, it was 
held there was no error in directing a nonsuit. 


St. 185; L. R. & F. 8. R. R. v. Duffey, 35 Ark. 602; Wonder 
v. B. & O. R. R., 32 Md. 411; King v. B. & W. R. R., 9 Cush. 
112; L. Ss. & M. 8. Ry. v. McCormick, 74 Ind. 440. 
St. L. & 8S. E. Ry. v. Valirius, 56 Ind. 511; McGinnis 
vy. C. S. B. Co., 49 Mich. 466,8 Am. & Eng. R. R. Cas. 135; 
Schall v. Cole, 107 Pa. St. 1; Cooper v. C. R. R., 44 Iowa, 
134; P. & C. R. R. v. Sentmayer, 92 Pa. St. 275; Cagney v. 
H. & St. J. R. R., 69 Mo. 416; T. W. & W. Ry. v. Fredericks, 
71 Ill. 294; T. W. & W. Ry. v. Asbury, 84 Ill. 429; Smith v. 
N. Y. & H. R. R.,.19 N. Y. 127. 

5 ¥Fraser’s Master and Servant, 107; Ovington v. 
M’ Vicar, 2 M. Ph. 1006; Macdonell’s Master and Servant, 
317; Weems v. Mathieson, 1 Pat. 1044,4 Macq. 215; Wig- 
more Vv. Jay, 5 Ex. 354, 19 L. J. 300; Roberts v. Smith, 2 H. 
& N. 218, 3 Jur. (N.S. 469; Ormond v. Holland, E. B. &. E. 
102; Williams v. Clough, 3 H. & N. 258, 27 L. J. Ex. 325; 
Wood’s Master and Servant, 707; M. R. & L. E. RB R. 
Co. v. Barber, 5 Ohio St. 541. 

60. & A. R. R. Co. v. Platt, 89 Ill. 148. And see Ingalls 
v. Bills, 9 Met. 1; King v. B. &. W. R. R., 9 Cush. 112; 
Simmons v. N. B. V. & N. Steamboat Co., 97 Mass. 361; 
Ford v. Fitchburg R. R., 110 Mass. 240; Redhead v. Mid- 
land Ry., L. R.2Q. B. 412, L. BR. 4Q. B. 379. 

7T. P. & W. Ry. Co. v. Conroy, 61 Ill. 162; Warner v. 
Erie R. R. Co. 39 N. Y. 468. 

80. & A. R.R. Co. v. Platt, 89 Ill. 141. And see C. 0. & 
I. C. Ry. Co. v. Troesch, 68 Ill. 545; Hayden v. Smithville 
Mfg. Co., 29 Conn. 548. 

9 E. St. L. P. & P. Co. v. Hightower, 92 Ill. 139. And see 
Allen v. New Gas Co.,1 Exch. 251, 17 English Reports, 
Moak’ée Notes, 420. 

10 Painton v. N. C. Ry. Co., 83 N. Y. 7. 





Not only must the master provide proper machinery 
and appliances, but he must also keep them in repair. 
They must be frequently examined, lest new breaks, 
or breaks arising from latent defects before undiscov- 
erable, should manifest themselves, to the peril of 
those who use them.!2 

In a Wisconsin case, in an action against a railroad 
company by one of its brakeman, who had been in- 
jured by the breaking of a brake shaft or rod, the jury 
found specially that the defendant was negligent in 
not having applied a proper and sufficient test to the 
rod. It appeared that the rod broke near the plat- 
form, under the cog wheel, from an old crack or flaw, 
constituting a latent defect. Defendant’s evidence 
tended strongly to show the exercise of great care on 
its part in the inspection of its cars, and the selection 
and testing of the materials used therein, and there 
was no contrary testimony: Held, that there was no 
evidence to support the finding, and that the judg- 
ment should be reversed. ~ 

And where a tool or machine is perishable, the mas- 
ter is bound to know that the same will last a limited 
time, and it is his duty to renew instruments of this 
character at properintervals.4 Thus, an employee of 
a railroad company was killed while at work by the 
breaking of a rope on a derrick, in use and belonging 
to the company. It was shown that the rope exter- 
nally appeared sound, but had been in use for two or 
three-years, and continually exposed to the weather, 
and there was evidence that it was actually rotten 
when the break occurred. There was evidence also 
that such a rope, after exposure fora year or more, 
becomes unsound, although this one betrayed no out- 
ward sign of decay: Held, that there was evidence 
for the jury upon the question whether such a rope 
was asound one, and if not, the railroad company 
would be liable for one injured by reason of such un- 
soundness.5 But it was held in a Georgia case, 
where plaintiff, who was an experienced well digger, 
was employed to clean out a well, and the rope fur- 
nished to enable him to descend into it was examined 
carefully both by plaintiff and defendant’s overseer, 
and pronounced a good one, and sufficient for the 
purpose for which it was to be used, that plaintiff 
could not recover for injuries caused by the breaking 
of the same.16 SoLon D. WILSON. 


11 Ballou jv. C. & N. W. Ry. Co., 11 N. W. Rep. 559. 

12 Fraser’s Master and Servant, 107; Wood’s Master 
and Servant, 707, citing Buzzell v. Laconia Mfg. Co., 48 
Me. 113; Fifield v. Northern R. R. Co., 42 N. H. 225; Noyes 
v. Smith, 28 Vt.59; Watling v. Oastler, L. R. 6 Exch. 74. 

13 Smith v. C. M. & St. P. Ry. Co., 42 Wis. 520. 

14 Baker v. A. V. R. R. Co., 95 Pa, St. 211. 

15 Id. 216. 

16 Reid v. C. R. & B. Co. (Ga.), 8S. E. Rep. 629. And see 
generally, “Liability for Injuries to Employees,” 17. 
Cent. L. J. 485; A. T. & 8. F. R. Co. v. Wagner, 21 Cent. L. 
J.50; Woadward Iron Co. v. Jones, 23 Cent. L. J. 296; 
Smith v. 8t, L., etc. R. Co., 9 Cent. L. J. 51. 








JETSAM AND FLOTSAM. 


READING PREVIOUS TESTIMONY OF A WITNESS TO 
CONTRADICT Him. — The decision of our supreme 
court in Hurley v. State, 29 Cent. L. J. 102, is being 
reprinted and commented on by the legal periodicals 
of the country. Thus The Daily Register of New 
York, in speaking of the decision, remarks: 
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“The case is the more significant as a precedent from 
the fact that the previous inconsistent statements of 
the witness in question had been given by him as a 
witness at the coroner’s inquest and before the grand 
jury; and in consequence of that testimony the prose- 
cuting attorney called him asa witness on the trial. 
The witness surprised the prosecution by testifying 
very differently at the trial, and denied having made 
the statements imputed to him. The error for which 
the judgment was reversed consisted in allowing the 
coroner’s clerk, as a witness, to read his notes and 
testify to their correctness. It seems as if—whatever 
may be the proper rule in regard to extrajudicial 
statements generally—sworn testimony, given by the 
same witness on a preliminary inquiry as to the same 
matter, ought always, so far as relevant, to be received 
for such a purpose.” 

The case has the peculiarity that it isa decision by 
three judges—Chief Justice Minshall dissenting, and 
Judge Spear not sitting in the case — against five 
judges; the five being Chief Justice Minsball, the 
three judges of the circuit court, and the trial judge of 
the common pleas. But as the three judges happen to 
sit in the supreme court, and to constitute a majority 
of that court, their decision is now the law for Ohio 
on that question. The thing to do, under the circum- 
stances, would probably be for the legislature to pass 
a law similar to the provisions in the English common 
law procedure act, or the statutes of Massachusetts, 
Kentucky, and other States, on that point. It is re- 
markable that on this point, as in some others, Ohio 
should be behind England in progressive and enlight- 
ened law.— Cincinnati Law Bulletin. 


WHY ARE WE LawyYeErs?—Last Saturday evening, 
after an animated meeting of the bar, at which the 
nomination of judges was considered, the Law Club of 
this city held its monthly meeting, and Mr. Burley, 
the president of the club, said, in reviewing the work 
of the month, it might be well to ask “Why are we 
lawyers?’ “Because we cannot be judges,” exclaimed 
Mr. Galloway, in a clear and distinct voice, which 
brought down the house.— Chicago Legal News. 


HABITUAL CRIMINALS ACT.— The Habitual Crim- 
inals Act in force in the State of Lilinois is so sound in 
principle that we are surprised it has not been adopted 
by many other of the States. By that act a man con- 
victed of burglary a second time gets twenty years in 
the penitentiary, no matter how smail the value of the 
booty. The enforcement of this law may, in some 
cases, seem harsh, as when a cripple of twenty-eight 
was sentenced to twenty years’ imprisonment for 
breaking into a saloon and stealing three dollars, and 
a lad of twenty received a like sentence for breaking 
into a barn and stealing an old harness. But as the 
first duty of the State with regard to the administration 
of criminal law is the protection of the lives, the lib- 
erty, and the property of the citizen, and as this can 
only be done by inflicting a punishment which will 
deter others from like offenses, we do not see that this 
should affect its adoption and enforcement in other 
States. The reformation of criminals is never effected 
by legal punishments, as is proved by the fact that 
many-times-convicted offenders become hardened by 
the repetition of small punishments. The only means 
by which the public can be protected from these dan- 
gerous criminals is by putting the criminal where he 
cannot repeat his crime. We believe it wise to punish 
a crime of this nature alike in all cases, without regard 
to the value of the thing stolen; the vile and unhealthy 
moral condition of the offender is shown by the burg- 








lary, and the good or ill success of his venture is de- 
pendent upon the circumstances only. He gets much 
or little, as there is much or little to get. We hope 
such astatute may be passed in Virginia and vigor- 
ously enforced. The State would be better off.— Va. 
Law Journal. 








CORRESPONDENCE. 





To the Editor of the Central Law Journal: 

I notice in the article on Suicide in your issue of 
September 20, that the author knows of no State in 
the union except New York which “prohibits attempt 
at self-marder.” I see that Mr. Harper of Dakota 
has called attention to the fact that such attempts are 
prohibited there. The Penal Code of Minnesota (sec. 
147), declares attempting suicide to be a felony, and 
provides the same punishment as the statutes of Da- 
kota. We are not, however, aware that any indict- 
ment has ever been found or even any complaint 
preferred under this law. A. P. BLANCHARD. 

Little Falls, Minn. 








RECENT PUBLICATIONS. 





THE AMERICAN STATE REPORTS, Containing the 
Cases of General Value and Authority, Subsequent 
to Those Contained in the “American Decisions” 
and the “American Reports,’ Decided in 
the Courts of Last Resort of the Several States, 
Selected, Reported, and Annotated By A. C. 
Freeman and the Associate Editors of the ““Amer- 
ican Decisions.” Vols.7&8 San Francisco: Ban- 
croft Whitney Company, Law Publishers and Law 
Booksellers.“1889. 


The value of this series of reports is now so well 
known and their reputation so firmly established that 
it seems almost unnecessary to call the attention of the 
profession to them. Suffice it to say that these vol- 
umes are fully up to the high standard which has 
been maintained from the beginning,and that within 
their pages are many interesting cases. Thus State 
v. Atchi$on & Neb. R. R. Co., on the subject of quo 
warranto against a corporation for non-user of its 
franchise has an exceedingly voluminous note, citing 
all the authorities. So, also, Stranghan v. Hallwood 
on the subject of conflict of laws in the appointment of 
receivers. The subject of imposition of a tax, by a 
municipal corporation upon telephone and telegraph 
poles came up in City of New Orleans vy. Great 
Southern Tel. Co., to which there is appended an ex- 
haustive note. The court there reaches the same 
conclusion as did United States District Judge Thayer 
in the case of City of St. Louis v. West. Union Tel. 
Co., decided a few days ago and referred to in 29 Cent. 
L. J. 325. A case of great interest is Otto v. Journey- 
man Tailor’s Protective Union which involves the 
question of the power of courts of equity to interfere 
for the purpose of protecting property in the manage- 
ment of unincorporated voluntary associations. The 
duty of railway companies to infant passengers is 
well considered in note to Hemmingway v. Chicago, 
Milwaukee & St. P. Ry. Co. 


Books RECEIVED. 


MONOPOLIES AND THE PEOPLE. By Charles Whiting 
Baker, C. E. Associate Editor of “The Engineer- 
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ing News.’? New York and London: G. P. Put- 
nam’s Sons. The Knickerbocker Press. 1889. 


THE Law STUDENT’S MONTHLY. A periodical con- 
taining Prize Essays from the Various Law 
Schools. Edited by George Wharton Pepper, 
Member of the Philadelphia Bar,and Fellow of 
the Department of Law, University of Pennsyl- 
vania. Contents: The Law relating to Mercantile 
Agencies. By Joseph W. Errant, of the Chicago 
Bar. Subscription $5 per year. Published by 
T. & J. W. Johnson & Co. Phila., Penn. 


THE AUSTRALIAN BALLOT SYSTEM, as Embodied in 
the legislation of various countries with an His- 
torical Introduction, and an appendix of decisions 
since 1856 in Great Britian, Ireland, Canada and 
Australia. By John H. Wigmore of the Boston 
Bar. Second Edition Revised and Enlarged. 
Boston: The Boston Book Company. Oct. 1889. 


THE COMPLETE DIGEST. A DIGEST OF ALL THE 
REPORTED AMERICAN CASES AND SELECTED 
ENGLISH CASES, with Synopses of Statutes of 
General Interest, Reference to articles and Essays 
in Current Law Periodicals, and to Text-books 
and other matters of Value to the Profession, 
contained in the various Law Publications, from 
January, to July, 1889. Editors: E. A. Jacob, J. 
A. Mallory, F.B. Walrath. Associate Editors: W. 
G. Challis, G. T. Lincoln, M. Cooper, W. Hall, 
D. Walworth. 1889, Part I. New York: Digest 
Publishing Co., Publishers. 1889. 


THE ForuM, November 1889: I. American Rights in 
Behring Sea, President J. B. Angell; IL. Public 
Opinion and the Civil Service, E. L. Godkin; III. 
Modern Claims upon the Pulpit, Archdeacon F. 
W. Farrar; 1V. Tne Owners of the United States, 
Thomas G. Shearman; V. Industrial Co-operation 
in England, Prof. F. G. Peabody; VI. Municipal 
Control of Gas Works, Bronson C. Keeler; VII. 
The Cost of Universities, President David J. Hill; 
VIII. Wendell Paillips as an Orator, Carlos Mar- 
ityn; IX. Requirements for National Defense, 
Adj.-Gen. J. C. Kelton; X. The Domain of Ro- 
mance, Maurice Thompson; XI. be of Amer- 
ican Woman, Prof. Hyalmar H. Boyessen; New 
York: The Forum Publishing Co. 

CORPORATIONS, a8 Created and Regulated by the 
Statutes and Constitutions of the Various States 
and Territories, also of the Federal Government 
and of England, Canada France and Germany. 
By Wm. W. Cook of the New York Bar, author of 
‘*A treatise on Stock and Stockholders and General 
Corporation law’’ and “a Treatise on Trusts.” 
New York: L. K. Strouse & Co., Law Publishers. 
95 Nassau St. 1889. 

AN ADDRESS ON THE HISTORY OF THE SUPREME 
Court, delivered in the Hall of the House of Rep- 
re-enta tives February 4, 1889, at the request of the 
members of the Court and of the Barin commemo- 
ration of the First Occupancy by the Court of the 
new Supreme Court Building. By Hon. Kemp 
P. Battle, L. L. D., President of the University 
of North Carolina. 








QUERIES AND ANSWERS. 





QuEry No. 20. 


[Subscribers are invited to send short answers to the 
followmg.] 

Where is the authority that justifies an officer in ar- 
resting a woman disguised as a man, or a man dis- 
guised asa woman? Has not either a perfect right to 
dress as he pleases, so long as he does not make an 
indecent exposure of his person? ROLLO. 





WEEKLY DIGEST 


Of ALL the Current Opinions of ALL the State 
and Territorial Courts of Last Resort, and of the 
Supreme, Circuit and District Courts of the 
United States, except those that are Published 
im Full or Commented upon in our Notes of 
Becent Decisions. 


CALIFORNIA 3, 4, 5, 13, 14, 16, 17, 18, 30, 32, 33, 44, 45, 46, 58, 55 


CONNECTICUT.........- seconeecovesiones eccccccccccsesce 6, HF 
GEORGIA .......-ceeeeees cecveccevesse gooeseees 2, 22, 29, 40, 47 
INDIANA ........- seccecece encees 10, 11, 12, 24, 26, 28, 34, 38, 54 
MICHIGAN.........- os ebdonesene coeeeseseesse whbeemevenene 8, 37 
PL Senccedned.o0nese0senes cépeiseupsneneee woeeecenee 7 
MISSISSIPPI ....... Sse cenden ccoseosecbeccs adnan bnesbeneten 51 
NEBRASKEA....... eeoveccevceces Sebderoungwentsnceneseesh 52, 56 
NEW HAMPSHIRE .......---00s00e Sancepesasdsvocevcenboonh 43 
EME swacvecceoccccccvsconceseseoseuebenonsecosent 36 
RHODE IGLAMD....cccccccccccccccccccccs ccccccccoscesees 41, 42 
UNITED STATES C. C....... ecesegeccooes 6, 20, 23, 35, 48, 49, 50 
UNITED STATES D. C.....0000 cccces cccccccsccccccccesces 1, 26 
WRSEED sescocescosccccececcacesesecsecese opeccescens «sees 9 
We ccncipeccccudseceewssnnsessccepeusesedee 19, 21 31, 39 


1, ADMIRALTY—Personal Injuries.—In the absence of 
a statute providing a maritime lien for damages caused 
by the personal injuries and death of one engaged in 
loading a vessel, a libelin admiralty to recover dam- 
ages for such injuries and loss cannot be sustained. — 
Welsh v. The North Cambria, U.S8.D.C. Penn., 39 Fed. 
Rep. 615. 

2. ADVERSE POSSESSION—Receivers.—While realty, of 
which a debtor has had adverse and continuous pos- 
session under written color of title, is in the hands ofa 
receiver, appointed by a court of equity at the instance 
of creditors, the statute of prescription continues to 
run in favor of such debtor’s title against strangers to 
the pending litigation. The possession of the receiver 
may be tacked to that of the debtor, and to that of the 
purchaser of the premises at a sale made under a de- 
creein the cause,to make out the full period of the 
prescriptive term.— Verdery v. Savannah etc. Ry. Co., Ga., 
98S. E. Rep. 1133. 

3. APPEAL—New Trial.— Code Civil Proc. Cal. § 473, 
provides that a party may be relieved from a “judgment 
taken against him through his mistake, inadvertence, 
surprise or excusable neglect.” Held, that where it ap- 
pears that there was a misunderstanding between the 
attorneys for the respective parties regarding the day 
set for trial, which caused one of the attorneys to omit 
making preparation for trial on that day, a new trial 
should be granted.—Symons v, Bunnell, Cal., 22 Pac. Rep. 
193. 

4. ASSIGNMENT FOR BENEFIT OF CREDIORS—Actions.— 
In an action by the assignee of an insolvent partner 
ship to recover property alleged to have been transfer- 
red in fraud of creditors, allegations in the same count 
that the firm transferred the property, and that it was 
made by one partner without the knowledge or con- 
sent of the other—are inconsistent under Civil Code 
Cal. § 2430, which provides that one partner has no au- 
thority as such to assign partnership property.— Perkins 
v. Brock, Cal., 22 Pac. Rep. 194. 

5. ATTORNEY’S FEES.—In an action by a mortgagee 
against a third person to recover the amount of a note 
secured by a chattel mortgage, on the ground that de- 
fendant tortiously converted the mortgaged property, 
the mortgagee can recover attorney’s fees and interest 
on the whole, though it appears that part of the prop- 
erty was sold by mortgagor to defendant with an agree- 
ment that he would satisfy the mortgage out of the 
proceeds of sale.—De Costa v. Comfort, Cal., 22 Pac. Rep. 
218. 

6. CARRIERS—Passenger.— Where a ferry- boat has two 
gangways by which passengers can leave, a passenger 
who attempts to leave by the gangway intended for 
teams, and who is injured by the guard-chain for such 
gangway being dropped on his leg while heis astride 
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of it,is guilty of contributory negligence, and cannot 
recover from the owner of the boat.—Graham v. Penn- 
sylvania R. Co., U. 8. C. C. N. J., 39 Fed. Rep. 596. 

7. CHATTLE MORTGAGE — After-acquired Property.— 
Where parties by their contract, in clear terms ex- 
press an intention to create a mortgage lien upon per- 
sonal property, not then owned, but to be subsequently 
acquired, by the mortgagor, whether then in being or 
not, the mortgage attaches as a lien on the property as 
soon as the mortgagor acquires it, as against him and 
all claiming under him with notice or by voluntary con- 
veyance. — Dudlum v. Rathchild, Minn., 43 N. W. Rep. 137. 

8. CONSTITUTIONAL LAW.—The charter of the city of 
Detroit, granted in 1883, conferred on the common 
council power to prohibit the keeping of houses of ill 
fame, and to restrain, suppress, and punish the keep- 
ers, owners and lessors thereof. Section 54 gave the 
council power to provide for the imprisonment and 
confinement in houses of correction, at hard labor or 
otherwise, of all persons liable to be imprisoned or con- 
fined under this act or any act relating to said city, or 
any ordinance thereof. Held, that the power conferred 
onthe common council was proper, and there is no 
constitutional provision against it.—People v. Hanrahan, 
Mich., 42 N. W. Rep. 1124. : 4 


9. CONTRACTs. — A wife made a written agreement 
with certain heirs of her husband that she would re- 
linguish her right of dower and distributive share in 
consideration of the heirs, each paying to her $5.000, at 
the death of her husband. In pursuance ofthe agree- 
ment each of the heirs made and delivered to the wife 
his bond for $5,000, payable at the death of her husband. 
The agreement was afterwards delivered up to and 
canceled by the wife, but she still retained the bonds. 
On her husband’s death she received her distributive 
share. Held, that there could be no recovery on the 
bonds by her administrator, as the agreement was can- 
celed by the wife, and never performed by her.— Trout’s 
Adm’r v. Trout’s Adm’r, Va., 98. E. Rep. 1121. 

10. ConTRACT—Interpretation.—An instrument in the 
following words: “This isto certify that I have this 
day received a deed from Richard Mills and wife for 
certain real estate, in consideration of which I am to 
apply. the payment thereof to a note that Henry G 
Smith holds against Richard Mills, Peter Linn, D. F. 
Linn, and Jonah Freed, for three hundred and seventy- 
five dollars, and interest. [Signed] Jonah Freed,”’—is 
not a complete and enforceable contract.—Freed v. Milis, 
Ind., 22 N. E. Rep. 86. 

11. CRIMINAL LAW—Exemptions.—One who carries a 
claim “upon his own person” out of the State, with in- 
tent to deprive the debtor, who is within its jurisdiction 
of the benefit of exemption laws, “‘sends’’ it out of the 
State, within the meaning of Rev. St. Ind. 1881, § 2162, 
which provides for the punishment of every person 
who, with intent to deprive a resident of the State of 
his rights under its exemption laws, “sends or causes 
to be sent” out of the State any claim against a debtor 
within its jurisdiction, for collection by garnishment.— 
State v. Dittmer, Ind., 22 N. E. Rep. 88. 

12. CRIMINAL LAW — Malicious Mischief — Intent. — 
Where it appears that defendant acted in good faith, 
under an honest claim of right, a conviction for malic- 
iously and mischievously injuring the property of an- 
other cannot be sustained.— Barlow v. State, Ind., 22 N. 
E. Rep. 88. 

13. CRIMINAL Law—Murder.—Under Pen. Code Cal. § 
1105, providing that “upon a trial for murder, the com- 
mission of the homicide by the defendant being proved, 
the burden of proving circumstances of mitigation de- 
volves upon him, unless the proof on the part of the 
prosecution tends to show that the crime committed 
only amounts to manslaughter, or that the defendant 
was justifiable or excusable,’”’ where the proof for the 
prosecution tends to show akilling in self-defense, an 
unqualified instruction that after proof of the homi- 
cide the burden of proving mitigating circumstances is 
upon the defendant, is erroneous.—People v. Elliott, Cal., 
22 Pac. Rep. 207. 












14. CRIMINAL Law—Larceny—Under Pen. Code Cal. § 
959, providing that the indictment or information is 
sufficient ifit can be understood therefrom that the 
act or omission charged is clearly and distinctly set 
forth in such a manner as to enable a person of com- 
mon understanding to know what is intended, an in- 
dictment charging the felonious stealing of “fifty 
sheep, the property of Townsend & Carey,” is not 
fatally defective as not designating any owner of the 
property alleged to have been stolen, especially where 
defendant pleads guilty.—People v. Goggins, Cal., 22 Pac. 
Rep. 206. 

15. CRIMINAL LAW—Homicide.—Upon a trial for mur- 
der, where the evidence tends to show that the accused 
was actuated by malice, as well as by the motive of de- 
fense of his house and person from an attack for the 
purpose of an unlawful arrest, itis proper to charge 
the jury to find upon the whole question of motive, 
whether of defense or of malice.—State v. Scheele, Conn., 
18 Atl Rep. 256. 

16. CRIMINAL PRACTICE—View.—Through an order on 
a trial for receiving stolen property, that the jury be 
taken to view an animal alleged to be one of the cattle 
stolen, is not within Pen. Code Cal. § 1119, authorizing 
similar orders whenever, in the opinion of the court, it 
is proper that the jury should view the “place” in 
which a material fact occurred, and though such in- 
spection was not conducted as a part of the regular 
trial, those objections cannot be raised for the first time 
on appeal.—People v. Fitzpatrick, Cal., 22 Pac. Rep. 215. 

17. DEEDS—Married Woman.—Evidence that a party to 
a deed is a married woman, and was not present before 
the notary who took her acknowledgment through a 
telephone when she was three miles distant, is not ad- 
missible to dispute the official certificate of the notary 
in due form, in the absence of any allegations of fraud, 
duress, or mistake.—Banning v. Banning, Cal., 22 Pac 
Rep. 210. ; 

18. DESCRIPTION—Boundaries.—Upon an issue as to 
the location of a line of the government survey, evi- 
dence of the location of monuments is not overcome 
by field- notes of the original survey, taken at the time 
of the erection of said monuments or subsequent 
thereto.—Aubbard v. Dusy, Cal., 22 Pac. Rep. 214. 


19. DivorcE—Alimony.—Under Rev. St. Wis. § 2364, the 
court may adjudge tothe wife alimony out of the hus- 
band’s estate, or may finally divide and distribute the 
estate, and section 2369 provides that where alimony is 
awarded the court may, from time to time on the peti- 
tion of either of the parties, revise and alter such judg- 
ment, and make any judgment which the court might 
have made in the original action. Held, that the final 
division of an estate, could be made ina subsequent 
judgment.— Blake v. Blake, Wis.,43 N. W. Rep. 144. 


20. Equiry—Exceptions to Master’s Report.—Excep- 
tions to the report of a master in chancery are to be 
regarded so far only as they are supported by the 
special statement of the master, or by evidence brought 
before the court by a reference to the particular testi- 
mony on which the exceptor relies.—Jones v. Lamar, U. 
8. C. C. Ga., 39 Fed. Rep. 585. 


<1. EVIDENCE—Certificate of Baptism.—Under Rev. St. 
Wis. § 3172, providing that official certificates of births, 
marriages, and deaths issued in foreign countries 
in which such births, marriages, and deaths have oc- 
curred, if authenticated as therein prescribed, shall be 
presumptive evidence ofthe facts certified, a certifi- 
cate of baptism is inadmissible to prove the age of the 
person certified to have been baptised.—Lavin v. Mutual 
Aid Society, Wis., 48 N. W. Rep. 143. ' 

22. EXECUTORS AND ADMINISTRATORS—Bonds.—Under 
Code Ga. § 2555, providing that sales by an administra- 
tor of property belonging toa decedent’s estate must 
be by leave of the ordinary, except that annual crops 
may be sent to market, and section 2569, requiring, on a 
sale of an annual crop, the submission of vouchers 
showing the quantity, price, name of purchaser, and 
time of sale, an administrator has no authority to ship 
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cotton belonging to his decedent’s estate to a foreign 
market, and, if he does so, the loss resulting is a devas- 
tavit.—Poullain v. Brown, Ga., 98. E. Rep. 1131. 

23, EXECUTOR—Right to Sue.—An executor appointed 
in another State has not, as such, in New York, any au- 
thority to prosecute a suit at law orin equity.—Mills v. 
Knapp, U. 8. C. O. N. Y., 39 Fed. Rep. 592. 

24, FRAUDS—Statute.—A mere neglect or refusal to 
convey landin accordance with a parol contract is not 
such a fraud as to take the case outof the statute of 
frauds, but is only a breach of contract.— Jackson v. 
Myers, Ind., 22 N. E. Rep. 90. 

25. JAILERS—United States Prisoners.—For the pur- 
pose of safely keeping, properly caring for, and hu- 
manely treating prisoners committed to his custody by 
a court of the United States, a keeper of a county jail 
of a State, who receives such prisoners, and is paid for 
their maintenance, is an officer of the United States 
court.—In re Birdsong, U. 8. D. C. (Ga.), 39 Fed. Rep. 599. 

26. JUDGMBNT—Pleading—Evidence.—A motion in ar- 
rest of judgment, made after judgment, is too late. 
Where a métion for new trialis made after judgment 
such judgment is not final, within the meaning of the 
statute regulating appeals, until the motion is dis- 
posed of.—Colchin v. Ninde, Ind., 22 N. E. Rep. 94. 

27. JUDGMENT.—A committee found that plaintiff was 
indebted to C., who had assigned his claim to defendant 
for purposes of collection, and the court rejected it as a 
set-off iu favor of defendant, without passing on its 
validity as adebt from plaintiff to C. Held, that the 
finding in favor of C. did not amount toa judgment, 
and an action could not be based on it.—Cothren v. Olm- 
stead, Conn., 18 Atl. Rep. 254. 

28. LIBEL AND SLANDER — Pleading. — A complaint 
charging that defendant said concerning plaintiff, “He 
took and drove off my ducks, and sold them,” without 
a colloquium or innuendo, states no cause of action.— 
Harrison v. Manship, Ind., 22 N. E. Rep. 87. 


29. LIFE INSURANCE—Premiums.— The policy of life 
insurance involved in this case, interpreted by its own 
terms, without aid from extrinsic evidence, imports 
that premium money not paid up, but retained by the 


- assured as a loan made to him by the company, was to 


bear interest from thetime the premium became due. 
Each annual premium, as to the full amount thereof, 
was due at the time fixed by the policy for its payment 
and so much of the money as was not then paid re- 
mained due for the purpose of bearing interest, and it 
bore interest, during the whole period the assured re- 
tained it as a loan, to-wit, up to the maturity of the 
policy.—MacIntyre v. Cotton States Life Ins. Co., Ga.,98. 
E. Rep. 1124. 

30. MARRTAGE—Evidence.— Consent to marry is not 
enough under section 55 of the Civil Code. It must be 
followed by solemnization ora mutual assumption of 
marital rights, duties, and obligations. Cohabitation is 
a “living together as husband and wife,” and will 
amount to a consummation or mutual assumption of 
marital rights, duties, and obligations, but sexual inter- 
coarse in the manner usual with man and mistress, and 
without living together as husband and wife, will not 
amount to such consummation.—Sharon v. Sharon, Cal. 
22 Pac. Rep. 26. 

31. MECHANICS’ LIENS—Verdict.—Under Rev. St. Wis. § 
3323, providing that any issue of fact in an action to 
foreclose a mechanic’s lien “shall, on demand of either 
party, be tried by a jury, whose verdict thereon shall 
be conclusive as in other cases,” where a party has de- 
manded that an issue of fact be tried by a jury, the ver- 
dict has the same force and effect as in an action at law, 
and is not merely advisory, as if the court had submit- 
ted the issue to ajury without a demand from either 
party.— Bentley v. Davidson, Wis., 48 N. W. Rep. 139. 

32. MECHANICS’ LIENS—Mines.—Under Code Civil Proc. 
Cal. § 1183, giving to material-men a lien on property 
for the construction, repair, or alteration of which 
they have furnished materials, those who have fur- 
“ished materials for the construction of a hoisting and 








pumping works building, pipes, gallows frame, and 
track, under a single contract with a mining company, 
have a lien on the whole mine, and not on the several 
structures merely, since they form a part ofthe mine 
itself.— Silvester v. Coe Quartz Mine Co., Cal., 22 Pac. Rep. 
217. 

33. MORTGAGES—Absolute Deed.—Where an indebted - 
ness existing at the time of the execution of a deed, the 
purpose of the deed as a security therefor, and the con- 
tinuance of the relation of debtor and creditor, are ad- 
mitted, such deed operates as a mortgage, though it be 
in form absolute, under Civil Code Cal. § 2924, and a de- 
feasance executed subsequently, and reciting that the 
legal title conveyed by the deed would be reconveyed 
upon payment of the indebtedness secured therein, 
does not change the effect of the deed.—Hall v. Arnott, 
Cal., 22 Pac. Rep. 200. 

34. MORTGAGE—Amendment.—In an action to set aside 
a mortgage as fraudulent, an amendment to the com- 
plaint averring that the mortgagor has been allowed to 
remain in possession and to dispose of a great portion 
of the mortgaged property does not change the nature 
of the action.—Levy v. Chittenden, Ind., 22 N. E. Rep. 92. 

35. MORTGAGE—Lis Pendens—Pendency of a former 
suitin a State court, brought by the mortgagors against 
the trustee in a deed of trust and others, to restrain the 
trustees from selling the mortgaged property under a 
power of sale in the mortgage, is no defense to a suit to 
foreclose the mortgage in a federal court, where the 
parties are not identical.—Pierce v. Feagans, U.8.C. C. 
Mo., 39 Fed. Rep. 587. 

36. MORTGAGE—Decree.—A defendant in foreclosure 
tendered the amount due upon condition that a third 
person, alleged to have an interest, should be made a 
party. Upon its refusal, she took no other step, on ac- 
couut of the defect of parties. Held, that a final decree 
for complainant would not be open at her instance on 


-the ground of such defect.— Benedict v. Mortimer, N. J., 


18 Atl. Rep. 246. 

37. MUNICIPAL CORPORATION — Ordinance. — How. St. 
Mich. § 1985, defines the keeper of a bawdy-howse as a 
disorderly person. A city ordinance defined all keep- 
ers of bawdy-houses and persons visiting such houses, 
all vagrants, persons guilty of assault, and certain 
other persons, as disorderly persons. Held, that de- 
fendant, convicted asa disorderly person in that he 
kept a bawdy-house, cannot complain because the or- 
dinance defines other acts as disorderly which are not 
recognized as such under the laws of the State. —City of 
St Ignacezv. Snyder, Mich., 42 N. W. Rep. 1130. 

38. NEGOTIABLE INSTRUMENTS.—A note sued upon, so 
altered as to be payable one year after date, with inter- 
est from date, instead of payable one day after date, 
with interest after maturity, is admissible in evidence, 
on proof of the genuineness of the signature thereto, 
before evidence explaining such alterations, which ap- 
pear upon its face, is introduced.— Stayner v. Joyce, Ind., 
22 N. E. Rep. 89. e 

39. NEGOTIABLE INSTRUMENT — Conflict of Laws. — 
Where notes are executed and made payable in one 
State, and the maker resides and intends to use 
the money borrowed in another State, where the prop- 
erty mortgaged to secure the payment ofthe notes is 
situated, the locus contractus is the State in which the 
notes were executed and made payable.—Central Trust 
Co. v Burton, Wis., 48 N. W. Rep. 141. 

40. PARTNERSHIP— Mistake. —Where there was a mis- 
take in partnership books, in consequence of which 
the interest of the selling partner inthe bulk of the 
partnership assets seemed much larger than it was, 
and the mistake was unknown to both partners, and 
neither was in laches in respect to its discovery, and 
where the purchase by one from the other of such in- 
terest wxs made at a price evidently based on the 
erroneous state ofthe books, the price being paid in 
full before the mistake was discovered, the conse- 
quences of the mistake ought, in equity, to be corrected, 
ifitcan be done without injustice to the selling part- 
ner.—Branch v. Cooper, Ga., 9 8. E. Rep. 1130. 
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41. PARTNERSHIP — Accounting. — Allegations of a 
partnership between complainant and defendant, 
which has been dissolved, but whose accounts have 
never been settled, and of the possession of the books 
and papers thereof by defendant, and his refusal to 
allow complainant to inspect the same, are sufficient to 
sustain a bill in equity for an accounting, though com- 
plainant has waived his right to a discovery.— Congdon 
v. Aylesworth, R. 1., 18 Atl. Rep. 247. 

42. PowERsS—Execution.—Where the devisee of prop- 
erty for life, with power to sell'so much thereof as may 
be necessary for her comfortable support, executes a 
deed therefor, which, in legal effect, is a conveyance of 
her life-estate, without any reference therein to her 
power of sale under the will, and containing nothing 
showing an intention to act under it, such deed wiil not 
be reformed on the ground that it was intended asa 
conveyance in fee under such power.—Brown v. Phillips, 
R. 1., 18 Atl. Rep. 249. 

43. PRINCIPAL AND AGENT. — Where an agent’s au- 
thority is limited to taking orders for goods, and there 
isno evidence of any fact which would warrant de- 
fendant in assuming that his authority exceeded that 
usually incident to such agency, defendant is liable for 
the value of goods ordered of such agent and supplied 
by the principal, for which defendant exchanged 
merchandise with the agent without the knowledge 
and consent of the principal. — Hayes v. Colby, N. H., 18 
Atl, Rep. 251. 

44. PRINCIPAL AND SURETY—Contribution.—Where the 
maker of a note gives his sureties a mortgage to secure 
its payment, and the property is sold and the proceeds 
applied on the note, the maker cannot dispute the 
satisfaction of such mortgage in an action against him 
by a surety who has paid part of the note. — Stone v. 
Hammell, Cal., 22 Pac. Rep. 203. 

45. QUIETING TITLE.—In an action to quiet title a find- 
ing that plaintiff was not the owner ofthe property in 
controversy, and was not entitled to possession thereof, 
is a finding of the fact in issue, and is sufficient without 
a finding of the facts respecting such ownership.—Daly 
v. Sorocco, Cal., 22 Pac. Rep. 211. 

46. QUIETING TITLE.— In an action to quiet title, it is 
sufficient to describe the land as a certain lot, part of a 
larger tract containing a certain number of acres, 
where the tract has been partitioned by commissioners, 
and the said lot described in their report and awarded 
to the estate of plaintiffs’ testator.— Miller v. Luco, Cal., 
22 Pac. Rep. 195. 

47. RAILROAD CoMPANIES.— Where a statute, granting 
to a railroad company part of the public domain ofa 
city, provides, in effect, that the grant shall not be 
operative without the assent of the municipal author- 
ities, and that the terms, conditions, and limitations of 
the grant shall be matter of agreement between said 
authorities and the company, and where, on application 
ofthe company tothe city for its consent, the muni- 
cipal authorities lay down terms, conditions, or limita- 
tions, and there is not some writing, executed by the 
company, accepting or assenting to the same, the 
question of acceptance of the grant by the company is 
one of fact for decision by a jury. — Mayor v. East Ten- 
nessee, etc. Ry. Co., Ga., 98. E. Rep. 1127. 


48. REMOVAL OF CAUSES. — Under act Cong. Aug. 13, 
1888, giving the circuit courts of the United States juris 
diction of controversies between citizens of different 
States, and providing that an action by original process 
shall be brought only in the district of which the defend- 
antis an inhabitant,except where the only ground of 
jurisdiction is that of diverse citizenship, in which case 
actions shall be brought in the district of the residence 
of either plaintiff or defendant, and further providing 
for the removal of such actions into the circuit court 
for the proper district, at the instance of defendant» 
an action brought by a citizen and resident of the 
astern district of Texas against a citizen of another 
State, in a State court in the western district, is re- 
movable to the circuit court of the latter district. — 
Burck v. Taylor, U. 8. 0. OC. (Tex.), 39 Fed. Rep. 581. 








49. REMOVAL OF CaUsES—Counter. claim.—Under “‘the 
local prejudice clause” of act Cong. March 3, 1887, re- 
stricting the right of removal to causes in which the 
amount in controversy exceeds a specified sum, a pe- 
tition for removal, showing that plaintiff’s claim was 
less than the required sum, but averring a counter- 
claim by defendant in excess thereof, which was denied 
by plaintiff, shows a sufficient amount involved to con- 
fer jurisdiction on the federal court. — Carson ¢ Rand 
Lumber Co.v. Holtzclaw, U.8. C. C. (Mo.), 39 Fed. Rep. 
578. 

50. REMOVAL OF CAUSEs. — An action between a re- 
ceiver of an insolvent national bank and a depositor, 
involving only the sight of set off of deposits against 
notes due by the depositor, does not present a federal 
question, under Rev. St. U.8. § 5242, avoiding prefer- 
ences to creditors of such an insolvent bank.— Tehan v. 
First Nat. Bank, U. 8. C. C. (N. Y.), 39 Fed. Rep. 577. 

51. TELEGRAPH COMPANY. — Under Acts Miss. 1886, p. 
91, providing that on failure or refusal of a telegraph 
company to transmit or deliver within’ reasonable 
time, without good and sufficient excuse, gny message 
delivered to it for such purpose,the person injured 
shall recover $20in addition to such damages as are 
allowed by law, the person to whom a message, of no 
peculiar value to him,is sent, the charges being paid 
by the sender, may sue for such statutory penalty for 
failure to deliver the same in a reasonable time without 
excuse, although he sustained no pecuniary loss by 
such failure. — Western Union Tel. Co. v. Allen, Miss., 6 
South. Rep. 461. ” 

52, TRIAL— Instructions. — The statute provides that 
the court must read over all instructions which it in- 
tends to give, and none others, to the jury, etc.: Held, 
that the refusal or failure by the court to read to the 
jury an instruction which it announces as given, and 
writes thereon as given, and files as such, is a reversible 
error.—McDuffee v. Bentley, Neb., 48 N. W. Rep. 123. 

53. WATERS AND WATER-COURSES. — Under Civil Code 
Cal. § 801, providing that the right of receiving water 
from or discharging it upon land, and “the right of 
having water flow without diminution or disturbance 
of any k'ad,” may be attached as easements to other 
lands, the owner of the upper land is entitled to the 
natural and unobstructed flow of the surface water on 
and across adjoining land, and if the common-law rule 
is otherwise it is abrogated by Pol. Code Cal. § 4468, 
providing that the common law is the rule of decision 
“so far as it is not repugnant to or inconsistent with the 
constitution of the United States, or the constitution or 
laws of this State.’-— McDaniel v. Cummings, Cal., 22 Pac. 
Rep. 216. 

54. WATERS AND WATER-COURSES—Drainage.—Where a 
petitioner for drainage has failed to give the statutory 
notice, though some of the parties interested have 
waived the proper notice, and the cause has proceeded 
to a final report of the commissioners, it is proper, upon 
motion of a party who has not made such waiver, to 
set aside the notice and subsequent proceedings.— Sites 
v. Miller, Ind., 22 N. E. Rep. 82. 

55. WATERS AND WATER-COURSES— Irrigation. — Civil 
Code Cal. § 1415, provides “that a person desiring to 
appropriate water must post a notice at the point of 
intended diversion.” Section 1419 provides “‘that a fail- 
ure to comply with such rules deprives the cluimant of 
the right tothe useof the water as against a subse- 
quent claimant who complies therewith:” Held, that a 
diversion of water without compliance with the statute 
gives a right to continue the diversion as against a sub- 
sequent pre-emptioner of the land through which the 
water flows who has also not complied with the stat- 
ute.— De Necochea v. Curtis, Cal., 22 Pac. Rep. 198. 

56. WITNESS — Impeachment. — While a party who 
calls a witness as his own may not discredit his testi- 
mony byimpeaching him, yet this rule does not pre- 
vent such party from proving the truth by other 
witnesses, even though the witness first called may be 
contradicted thereby. — Blockwell v. Wright, Neb., 43 N. 

W. Rep. 116. 
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